W «<( mam
[. * 10«1 1 Bina ;

(ad hoc tribunal)

21

(cultural

traditions)
(Family of Christia Nations)

(prohibitions of certain means of warfare)

1

Remigiusz Bierzanek, Warcrimes: “History and definition”, in International criminal law:
enforcement, M.Cherif Bassiouni, Volume Ill (New York : Transnational Publishers, Inc, 1987), p. 29.



(unlawful  war) “bellum
injustium” (jus fetiale)

“bellum injustium”

(St. Augustine) [
(St. Thomas Aquinas)
(causa justa)
( la ful attack) (war of defense)

(in pursuit of a legitimate claim) 2

16 - 18 (Jus in bello) 3

(humanitarian rules)

Grotius
18
(the Enlightenment) (a
new and more humanitarian concept of warfare) “Rousseau-Portalis
doctrine”
4
2 Ibid.
3 o
.
, 2538), 20.
Jus in bello

4 Thid, p. 30.



19 5
(multilateral agreement) (Declaration)
. .1856 (Paris Declaration on Maritime War
1856) (The First Red Cross Convention)
. .1864 . .1864

(Geneva Convention on Wounded and Sick of 1864)
. .1864 (The Geneva Convention for the
amelioration of the condition of the wounded and sicks in armed forces in the field of

1864) . .1907 (The Hague Conventions 1907)

] (individual

responsibility) (the laws

and customs of warfare)

Rumlgiusz Bierzanek, “The prosecution of war crimes”, in A treatise on international
criminal law, Vol. | Crimes and Punishment, eds. M. Cherif Bassioni and V.0. Nanda (lllinois
Charles C. Thomas Publisher, 1973), p. 559.

® 1hid, p. 30,



2 (Law of Hague)

(Law of Geneva)

L ) (Law of Hague)
(method) (means)
(The First Hague Conference) . .1899
29 1899
2 (The Second Hague Conference) . .1907
13 13 " 1907
“The Hague Convention 1907" 7
3 4 . 1907 56
21 10 . . 1907
(the
laws of warfare) (reparation)
(breach)

clause)

(peace treaty)

" 25-26.

(an  amnesty



. .1907 13 . .1923
(1923 Hague Rules of Aerial Warfare)
. .1954

(1954 Hague Convention and Hague Protocol for

the Protection of Cultural Property in the Event of Armed Conflict)

2. (Law of Geneva)

. 1864
. 1864 (The Geneva
Convention for the Armelioration of the Condition of the Wounded in Armed Forces in

the Field of 1864)

. .1929

(The

Geneva Convention on Wounded and Sick)
. 1929 (The Geneva Convention Relation to

the Treatment of Prisoner of War 1929) 8

. .1949
L

8Richard L. Fruchterman, “Enforcement : the difference between the Laws of War and the
Geneva Convention," The Georgia Journal of International and Comparative Law No. 13 (May, 1982)
: 304.
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. .1949 (The Geneva Convention for the Armelioration of the Condition of the
Wounded and Sick in Armed Forcess in the Field 1949)
2.

. .1949 (The Geneva Convention for the Armelioration of
the Condition of the Wounded, Sick and Shipwrecked Members of the Armed Force
1949)

3. .. 1949 (The Geneva
Convention Relative to the Treatment of Prisoner of War 1949)
4, .. 1949 (The
Geneva Convention Relative to the Protection of Civilian Persons in Time of War 1949)
. 1977 2

(Protocols Additional to the Geneva Convention
Relating to the Protection of Victims of International Armed Conflict) '
‘ 1" “Protocol I'
(Protocols
Additional to the Geneva Convention Relating to the Protection of Victims of Non-

International Armed Conflict) e 2" “Protocol II"

(Law of Geneva)



2.2

2.2.1
1
2
1919
9
1 (The Paris Peace Conference)
15 (The Commission of Fifteen) 15
32 10
, 1( ; , 2516), 535 .

10 Remigiusz Bierzanek, War crimes: history and definition, pp. 563-564.

1
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4 . .1945
(Agreement for Establishment of an International Military
Tribunal) 8 . .1945
The Charter of the International Military Tribunal 1
1 , 6 0]

(Imposition of collective penalties)

(Direction to give no quarter)

, 1 535 .
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. .1992 '

(ad hoc international tribunal)

' 2 5

(International Criminal Tribunal for the former Yugoslavia)

4
12 . 1949
(genocide) i
2
(grave breach) . .1949 4
8 (a) ‘
(grave breach) . .1949

12 Jordan J. Paust and other, International Criminal Law Cases and Materials second
edition (Durham north Carolina : Carolina Academic Press, 2000), pp. 759-781.
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) 1 13
1
2. (inhuman treatment)
(biological experiments)
3- 1
4, (expropriation of property)
5.
6.
(fair) (regular trial)
7. (deportation) (transfer)
(confinement)
8.
2
. .1949 8(a)
, . .1949 2
3
(violation of law and custom of war) 1
1
2.

13 Statute of the International Tribunal Article 2
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3.
4.
5.
(violation of law and
custom of war) 3
8 (b) 3
224
. .1994
8 . .1994
1 . .1949 31 . .1949
1 . .1949

31 . .1949



16

14

3 . .1949 4 2

3 . .1949 4

4 Historical context of the Events in Rwanda in 1994, Musema case of International

Tribunal for Rwanda [Online]. Available form: | «tvfflyrootfirHalisr/raseftnusenrreif
iridex.h . [2003,April 30]



. .1949 8(c)

, . .1949 2
Conflict)

(Non-International armed Conflict)

. .1949
1949 2

(International armed Conflict)

(Non-International armed Conflict)

—_

© ©o ~N o o1 BB w N

10.
1L ,

12

1977
85

4

4

(grave breaches)

. 1949
. .1949

4

. .1949

7

(Armed

1



57

37

44, 45

73

57

18



2 . .1977
1949

" 1I

49

53 ()

H12 1949
12

19



?

15

37 (

2535) : 154

499 15

20



trestJ_RTtﬁn _ jurTiaiiinw
is. yyla<tsminr»Titna.

. 1949

23

A3 o

231

16

i

, 11 545,
17
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2.
K 7
8 (b) (e)
8 (b) (e)
2.3.2
12 . .1949
4
8
L. (grave breach) . .1949
4 2
2. (violation of law and
custom of war) 3
3. (genocide) 4
4 (crimes against humanity)
(grave hreach) . .1949
4 2

Statute of International Tribunal Article 2-5



23

8 (a) (violation of law and
custom of war) 3
8 (b) 3
2.3.3
1
1 (genocide) 2
2. (crimes against humanity) 3
3. 3 . .1949 4
2 4
3 . .1949 4
4
8(c)

Statute of International Tribunal for Rwanda Article 2-4



2.4

(grave breach)

3 . .1949

. .1949 14

(violation of law and custom of war)

3 . .1949

(ad hoc tribunal)

24

. .1949 4

(ad hoc tribunal)



25

Tadic
20

3 serious violation grave breaches

2

! Kriangsak Kittichaisaree, International Criminal Law, (New York : Oxford University,
2001), p. 131

Ibid., pp. 155-157,

2
Ibid., pp. 156-157.



3
3
Tadic
A}
3
Tadic
1.
2.
3. (serious)
4.
(conventional law)
3
3 24
2 Ibid., pp. 157.

Ibid., pp. 132.

26

(grave breaches)

(serious)

(customary)



1949 2

(armed conflict)

Celebici

|
Hideki Tojo

25

Blaskic

Tadic

27

Gabrielle Kirk Mcdonald and Olivia Swaak-Goldman, eds. .Substantive and Procedural
Aspect of International Criminal Law : The Experience of International and National Court, Vol.Il (The

Hague : Kluwer Law International, 2000), p.165.

Kriangsak Kittichaisaree, International Criminal Law, p. 140.



2

Ibid. p. 141,
lbid. p. 191.
29 Ibid. p. 192.

0
Ibid. p. 192.

Kayishema Ruzindand

1949
(without any adverse distinction)
3 1949
2
9
2
2
J

2

Aleksovski

28



2.4.1

Celebici

Ibid., pp. 147-148.
32 Ibid., pp. 147-148.

Ibid., p. 144.

8

Furundzija

Celebici

29



Medical 10
K/
2.4.2
2 ‘rape camps’ 3
Netherlands Temporary Court-Martial Batavia
24.3
Ill
Celebici
Celebici
36

Ibid. pp. 171-172.
35 Ihid., pp.182-183.

6
Ibid., p.153.

W.Awochi
2

30



31

Celebici ,
43 4
4 3
6(b)
Hague Regulations 1907

"3

2.4.4
3 (1)(c)
8(2)(c)

4 (e) KLY
245
L

Ibid., p.154.

Ibid., pp.154-157.

9
Ibid., p.197.



Hague Regulations 1907

3(e)
2.
3.
3(e)
Ibid,, pA74.
% i,

Ibid., p.148.

4

1992

Jelisic

A.Krupp

A.Krupp

32

47

{2



400 DM
246
1
3 bid.
bid, p.156-150,

5
Ibid., p.160.

Blaskic
(seriousness)
43
Blaskic
4
3(h)
Blaskic

33

2,000 DM

85(3)

(grave

breach)



34

3 (d)
Blaskic
46
1
Akayesu
(direct part in hostility) (active part in
hostilities)
Rutaganda (direct)
using participate 8(2)(xxvi)
a
2
Blaskic
1
Karadzic and Mladic
46 Ibid., p.170.

T lid, pp.187-188.



35

North Atlantic Treaty
Organization (NATO) (grave breaches)

2.5

(subject of international law) 19
(Natural Law School)
(naturalists)

(Sociological school)

(Legal machinery)

(the rights and duties of collectivities of individuals) 48

49

(1) (The dualist conception)

. Prakash Sinha, “The position of the individual in international criminal law” in A
trestise on international criminal law, Vol. | : crimes and punishment, eds. M.Cherif Bassiouni and
Ved p. Nanda (llinois Charles C. Thomas Publisher, 1973), p. 130

“ nig

2<2< & 2)0<2 & &



36

(2) (The monist conception)

M.Sibert 1J.Rochette C.Th. Eustahiades

(international right)
(international procedural ability)
(international duty) (international

procedural  amenability)

1 (Hague Peace Conferences)

1899 . 1907 (beneficiary)

50 .
Ibid. 1pp.131 - 132
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, . 1864 (The Geneva Conventions 1864)
. .1907 (The Hague Conventions 1907) ik

Gerhard von Glahn

(armed

Criton G Tornaritis, “The indivilual as a subject of international law and international
criminal law" in A treatise on international criminal law. Vol. I crimes and punishment, eds. M.Cherif
Bassiouni and Ved P.Nanda (lllinois : Chales ¢. Thomas Publisher, 1973), p. 113



38

conflict)
Y

498 499

‘498

“499

Gerhard von Glahn, Law among nations, s+ ed. (New York : Macmilan Publishing,
1986), p. 722 -



39

(querrillas)

(irregular forces)

(non-combatants)

56

Robert K.Woetzel, “War crimes by irregular and nongovernment forces” in A treatise on
international criminal law. Vol. I : crimes and punishment, ed. M. Cherif Bassiouni and Ved p. Nanda
(Illinois : Charles C. Thomas Publisher, 1973), p. 413

6 Article 1 "The international Tribunal shall have the power to prosecute person

responsible for serious violations of international humanitarian law committed  the territory of the
foemer Yugoslavia since 1991 in accordance with the provisions of the present statute.”



Hirota

ICTR Kayishema and Ruzindana

(civilians)

3

Essen Lynching

58 Akayesu

Kriangsak Kittichaisaree, International Criminal Law, p. 137.
58

Akayesu



5

armed forces) (regular forces)

) (irregular forces)

(Head Of state)

2.6

. .1945

60

59 Ibid., p.134.

60 :
: 1 535.

41

(members of

(



2-5

1 1,1y 6

1 (The Chambers)
chambers) 3
(An appeals chamber)
2. (The Prosecutor)
3. (A Registry)

12

62 :
: 1 548-549 .

Statute of International Tribunal Article 11

14

2 -

5

15

1991

14

. .1993

42

(Three trial
1



64
8
1 . .1994
1. (The Chambers)
Chambers) 3
(An Appeals Chamber)
2. (The Prosecutor)
3. (A registry)
11 13

2.1

A
Statute of the International Tribunal for Rwanda Article 10

31

. .1994

14

43

. .1994

(Three Trial

5



65

2.8

29

65

67

66

12
13
19

15

28

67

14

44
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