2.1

(the neo -classical economic equilibrium perspective)

(sending countries)

(receiving countries) 1

1 , Castles, Causes and Consequences of Asia's New Migrations in
Proceeding of the International Conference on Transnational Migration in Asia-
Pasific Region: Problems and Perspects; 1-2 December, 1994 (Chulalongkorn
University, Bangkok : 1994) ,

N

()50 9



(exploitation) 2

(Supplimentary Labour)

(the ILO Constitution’ preamble) 2

Friedrich-Ebert-Stiftung and Laour Resource Center, “Migration Workers
and the Asian Economic Crisis; Towards a Trade Union Position,” Southeast Asia
Regional Conference, (Bangkok, 1998), p 2

Jrhe ILO Constitution’ preamble, para 2.



(family reunification)

(the UN Convention on the Protection of Rights of All

Migrant Workers and Members of Their Families 1990)

(United Nations : UN)

(International Labour Organozation : ILO)

97
( ) (the ILO Convention No. 97 concerning Migration for
Employment (revised))4 . . 1949

143
(the ILO Convention No. 143

concerning Migration in Abusive Condition of Equality of Opportunity and Treatment

of Migrant Workers) . 1975

(the UN Convention on the Protection of the Rights

of All Migrant Workers and Members of Their Families) . .1990



2.2

5

SIGNIRICANT?”

(exploitation)

(human value)

‘WHY IS THE INTERNATIONAL CONVENTION

: http//wyw.cfmw.oae/paoce3l .html [2001, 25 December]



221

(Universal Declaration of Human Rights)

.. 1948

(international Covenant 0

Economic, Social and Cultural Rights, 1966 : ICESCR)

10



5 TV

(International Covenant on Civil and Political

Right, 1966 : IccPR)

ICESCR, Article 6 the right to work to earn one’s living, Article 7 the right to
just and favorable conditions of work, Article 7 (a) the right to decent remuneration.
7
httQ:7www,ur’ ochr,Ch/tbs/d.Ov,.nsf [20011December 25]
8 ICCPR, Article 20 the right to freedom of expression, Article 21 the right to
freedom of peaceful assembly and etc.

9ICCPR, Article 13



9 . . 2539 10

(International Convention on the Elimination of all forms of

Racial Discrimination, 1966 : CERD)

r

(equality before the law)

(0]
httO:/Aw; . nehr.ch/tbs.'doc. sf[20011December 25]
1. CERD, Article 5

P CERD, Article 2

12



(International Convention on the Elimination of Al Forms of
Discrimination against Women)



9 L2508 (. 1985)

(the Convention on the Rights of the Child)

. . 2535 ( . .1992)

(hasic human rights)

27

4



(General Assembly)

(concensus) 1 .1990
20 u
2.2.2
( )
B “HY IS THE INTERNATIONAL CONVENTION
SIGNIFICANT?” hitgVAWWLC.. .0fg/paoe3 LLm. [2001, 25 December]
“

htto . nhchr.ch/tbs/doc. sf [20011December 25]



184

29

, 2531),

21

.. 2462 (. . 1919)

43.

16



Professor N. Valticos
“The Great majority of international Labour Conventions are of general
application and do not allow limitations based on the nationality of protected

persons.”T7

(the International Labour
Conference)

349 1 (

N Valticos, International Labour Law. (The Hague : Kluwer, 1979), p 211

’H (
,253), 8
B Alphabetical List of ILO Member Countries [Onling] Available from:

nttp '/v"yw.iIo.org-pubIic/english/standaros/relrrLcountry.htm[2002, March ].1]

17



(countries, territories and areas) 19X
)

1
( 4
1 2 )
(tripartite)
D
3
2

(Convention) (Recommendation)

il
2

Bincex of Countries, Territories and Areas [Online] .Available from:
Itto ", 1jloQCpc: :"/eng!  standards rem cirv np\jTrrPP;pc“02Cl [2002,
March 11]

D) Structure of the 1LO [Online] .Available from:
http//li/ .ilo.org/pijbiiC/english/depts/fact.ntrn [2002, March 1]

21 ‘

L0 6( B, 4

18


http://1%e0%b8%9e.1V%e0%b8%9e.ilo.org/pijbiiC/e

(Convention)

32
97 ( )

86

o7

BGHE

184

2
23
. nttDv/yWAy.molsw.ao.tn/oos-foreicnrelations [T frame.Ntm [2002 March 11]

19
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) 14

(Convention concerning the Application of the Weekly

Rest in Industrial Undertakings)

) 19

(Convention concerning Equality of Treatment for National
and Foreign Workers as regards Workmen's

Compensation for Accidents)

%) %

(Convention Concerning Forced or Compulsory Labour)

4

(Convention for the Partial Revision of the Conventions
Adopted by the General Conference of the International
Labour Organisation at Its First Twenty-eight Sessions for
the Purpose of Making Provision for the Future Discharge
of Certain Chancery Functions Entrusted by the Said
Conventions to the Secretary-General of the League of
Nations and Introducing therein Certain Further

Amendments Consequential upon the Dissolution of the
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League of Nations and the Amendment of the

Constitution of the International Labour Organisation)

)

(Convention concerning the Organisation of the

Employment Service)

) 100

(Convention concerning Equal Remuneration for Men and

Women Workers for Work of Equal Value)

7 104

(Convention concerning the Abolition of Penal Sanctions
for Breaches of Contract of Employment by Indigenous

Workers)

9) 105

(Convention concerning the Abolition of Forced Labour)

9) 116

(Convention concerning the Partial Revision of the
Conventions Adopted by the General Conference of the
International Labour Organisation at its First Thirty-Two

Sessions for the Purpose of Standardising the Provisions



22

regarcmg the Preparation of Reports by the Governing
Body of the International Labour Office on the Working of

Conventions)

10) 12

(Convention concerning Employment Policy)

11) V&

(Convention concerning the Minimum Age for Admission

to Employment Underground in Mines)

1) 17

(Convention concerning the Maximum Permissible Weight

to be Carried by One Workers)

1) 18

(Convention concerning the Prohibition and Immediate
Action forthe Elimination of the Worst Forms of Child

Labour)

13



2.3

(subject inia )

110, Internationa! Labour Standard on Migrant Workers. [Onling] .Available
from:http Avww.ilo.org/poo ip/english/?t,andards/np'm/wh8t8 ?stride ds/migre i.thtm

[2002, March 1]
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http://www.ilo.org/poo

1 97

( ) (the 1LO Convention No. 97 concerning Migration for
Employment (revised 1949)) !

"5
s
¢ " (Migrant for
Employment) " " 1
27
o7
(self-employed worker),
(snort-term entry of members of the libérai
profession), (artiste), (seaman) B

ILO Convention No. 97, Article 2

6 1LO Convention No. 97, Article 6

27 1ILO Convention No. 97, Article 11 : 1 For the purpose of this Convention
the term migrant for employment means a person who migrates from one country to
another with a view to being employed otherwise than on his own account and
includes any person reqularly admitted as a migrant for employment. 2. This
Convention does not apply to-- (a) frontier workers; (b) short-term entry of members
of the liberal professions and artistes; and () seamen.

* |bid, at para. 2

2



(frontier worker)
86
97
o 3

143 )

2. 143

(the ILO Convention No. 143 concerning Migration in Abusive Condition of
Equality of Opportunity and Treatment of Migrant Workers 197s)

143

97

143

ILO Recommendation No. 86, Para 1 Clause 1(3)
ILO Convention No. 143, Article 3
ILO Convention No. 143, Article 10



143
972

2 1LO Convention No. 143, Article 11: 1. For the purpose of this Part of this
Convention, the term migrant worker means a person who migrates or who has
migrated from one country to another with a view to being employed otherwise than
on his own account and incluces any person regularly admitted as a migrant worker.
2. This Part of this Convention does not apply to- (a) frontier workers; ( ) artistes and
members of the liberal professions who have entered the country on a short-term
basis; (c) seamen; (d) persons coming specifically for purposes of training or
education; () employees of organisations or undertakings operating within the
territory of a country who have been admitted temporarily to that country at the
request of their employer to undertake specific duties or assignments, for a limited
and defined period of time, and who are required to leave that country on the
completion of their duties or assignments.

2%



(The UN Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families, 1990)

3

(The UN Convention on the Protection
of the Rights of Al Migrant Workers and Members of Their Families, 1990)

20

(self-employed worker worker)

o7 143

The UN Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families, 1990, Article 2. For the purposes of the present
Convention:

The Term “migrant workers’ refer to a person who is to be engaged, is engaged or

has heen engaged in a remunerated activity in a state of which he or she is not a
national.

2



28

(Glossary of Refugee and Migration Terms)3

R4} Rights of
Migrant Workers
8
L - ! (frontier worker)
2. " " (seasonal worker)
3 ’ (seafarer) ( )
4, ” (worker on an offshore
installation) ,
3
(International ~ Thesaurus of Refugee
Terminology) ,

Human Rights Thesaurus | ,
Glossary of Refugee and Migration Terms. (
,2542),  35-36.

D

& Philippine Migrants Rights Watch and Asian Partnership in International
Migrantion, Rights of Migrant Workers: A Primer on the UN Convention on the
Protection of the Rights of Al Migrant Workers and Members of Their Families,
(.p.1997), p. 6-7.



b * " (itinerant worker)

6. “ " (project-tied worker)
[ " (self-employed worker)
8 “ " (specified - employment worker)
(" ) (
] !1
(self-employed worker),
(short-term entry of members of the liberal profession),
(artist), (seaman/ seafarer) (frontier
worker)
J
J (sea tarer)

Philippine Migrants Rights Watch
and Asian Partnership in International Migrantion, Rights of Migrant Workers: A



30

(Investor),
(refugees or stateless person)3
(student and trainee) J
(person sent or employed by international organizations and
agencies)

(the Convention on the Status of Refugee),

Primer on the UN Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families, op.cit,, p. 8.
3 " :
( 2528) : 192



3l

2.4
o7
(orker)
(alien)
o7
( )
97
97 32
(the General Conference of the International Labour Organization)
8 .. 1949 97
66
25 + . 1939
66

66



32 66
97 ( )
97 22 . 19525

97 86
(Recommendation concerning Migrantion for Employment)

97

97

o7

39|_0, International Labour standard on Migrant Workers [Online] .Available from
: nttoi-MWVANilo.org/oublic/english/stande”ds/norm/whatare/sTidads-'migfsnt.htm  [2002,
March 11]

“ Ibid.



4 (exploitation)

(equality of treatment and opputonity)

o7 86

"l

o7

The ILO Constitution' preamble, para 2: And whereas conditions of
labour exist involving such injustice hardship and privation to large numbers of
people as to produce unrest so great that the peace and harmony of the world are
imperilled; and an improvement of those conditions is urgently required; as, for
example, by... “ protection of the interests of workers when employed  countries

other than their own”.
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97 (Subject  Law of
Convention No. 97)
97
97 13)
(Migrant for Employment)
g Article 11
/ {
23 )
97
97

(Subject in Law)

97
(immigrant lawfully  legal entry)



97

(the Committee of Experts on
the Application of Conventions and Recommendations (CEACR) - Individual
Observation Concerning Convention No. o7) .. 1996
L

o7 2

97

o7

CEACR: Individual Observation concerning Convention No. 97, Migration
for Employment (Revised), 1949 France (ratification: 1954) Published: 1996 [Onling]

1Available from:rniQ:yi)glex,.;.0,!l:;n:.1.56Z.(.eng!i3n/ne:.i:/couniryframeE ,h.mi[2002, March

11]

1200.0015



(123457910

(admitted o a permanent basis)

( »®

o7
(legal migrant workers)

143

36



6 o7 1
(treatment no less favorable than that
which they apply to their own nationals in respect of certain matters)
6
f5

()

(i)

)

(H)

() (Social Security) (

3



@)
right in course of acquisition

(ii)

are payable wholly out of

public funds

()
)

B 1LO Convention No. 97, Atticle 6: 1 Each Member for which this
Convention is in force undertakes to apply, without discrimination in respect of
nationality, race, religion or sex, to immigrants fawfully within its territory, treatment
no less favourable than that which it applies to its own nationals in respect of the
following matters:

(8) Inso far as such matters are requlated by law or regulations, or are subject to the
control of administrative authorities-

remuneration, including family allowances where these form part of remuneration,
hours of work, overtime arrangements, holidays with pay, restrictions on home work,
minimum age for employment, apprenticeship and training, women's work and the
work of young persons;

() membership of trade unions and enjoyment of the benefits of collective
bargaining;

(i) - accommodiation;

(b) social security (that is to say, legal provision in respect of employment injury,
maternity, sickness, invalidity, old age, death, unemployment and family
responsibilities, and any other contingency which, according to national laws or

3



3
11
6 97
1 I
2,
3.
4 ! |

requlations, is covered by a social security scheme), subject to the following
limitations;

()  there may be appropriate arrangements for the maintenance of acquired
rights and rights in course of acquisition;

() national laws or requlations of immigration countries may prescribe special
arrangements concerning benefits or portions of benefits which are payable wholly
out of public funds, and concerning allowances paid to persons who do not fulfll the
contribution conditions prescribed for the award of a normal pension;

() employment taxes, dues or contributions payable in respect of the person
employed; and

(d) legal proceedings relating to the matters referred to in this Convention.

39



o7

6
(the Committee of Experts on the Application of
Conventions and Recommendations)
(minimum - standara)

(can not be bargained away)X

6 'l
(Non-discrimination)
(Equal Treatment)

12 ?

‘the principle of equality of treatment between nationals and non-nationals
concerning workers' compensation as provided for under Article 6, paragraph 1(b),
of the Convention, cannot be bargained away, even with the consent of the worker”
See CEACR: Individual Observation concerning Convention No. 97, Migration for
Employment (Revised), 1949 Malaysia (Sabah) (ratification: 1964) Published: 1997



41

97

.. 2543
‘discrimination” ‘equality of treatment”

(Avistotle) “ ”

Z (Equallty in morals means this: those things
that are alike should be treated alike, while things that are
unalike should be treated unalike in proportion to their

unIikenessf5

Andrew Bymes, “Equality and Non-Discrimination” in, Human Rights in
Hong Kong, ed. Raymond Wacks (Hong Kong : Oxford University Press, 1992)
0.226, citing p. Western, “The Empty Idea of equality”, Harward Law Reviewd5
(1982), p. 543 citing Aristotle, Nichomachean Ethics ( .Ross trans.) (Oxford, Oxford
University Press, 1925), Vol. 3, pp.1131a-1131b.



(the Human
Rights Committeg)

(the Human Rights Committeg)

(ICCPR) ) "
General Comment 18 (37)%

(criteria)
(reasonable)

(objective)®

(INJot every diffirentiation of treatment will constitute

discrimination, if the criteria for such diffirentiation are

4 General Comment 18 (37) (New York, United Nations, 1989), para. 13

CCPRIC/21Rev. U/Add. 1

42



reasonable and objective and if the aim is to achieve a

purpose which is legitimate under the Covenant)

(The European Court of Human Rights)
(dliffirential treatment)
(discrimination”
Belgiand’

(diffirentiai treatment)

(no objective and
résOnéblé justification)

(justification)

(legitimate aim)
(the means employed)

(the aim sought to be realized)"

Belgian Linguistics Case, European Court of Human Rights, Judgment of
23 July 1968, Series A No.6, para. 10, 45 ILR 114, 1 EHRR 252, citing in Bymes,
Andrew, “Equality and Non-Discrimination” in Raymond Wacks (ed.), Human Rights
in Hong Kong (Hong Kong, Oxford University Press, 1992, p.236.

43



@H

(dlistinction) (exclusion) (restriction)
(preference)

" (racial discrimination)

97

97

General comment 18(37), para 7, ob.cit,, ICCPR/C/21Rev. J/Add. 1

H[T]he term “discrimination” as use in the Covenant should be understood
to imply to any distinction, exclusion, restriction, or preference which is based on
any ground such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status, and which has the purpose or
effect of nullifying or impairing the recognition, enjoyment oe exercise by al persons,
on an equal footing, of all rights and freedom.

5 CERD, Atticle 1 (1)



45

13
97
6 (A)
j
:
(ICCPR, 1966)

26

' (equal before
the 9 )

(equal protection of the law)
laqg

ICCPR, Avticle 26 “All persons are equal before the law nad are entitled
without discrimination to equal protection of the law.  this respect, the law shall
prohibit any discnminationand guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex,



26

1
(equality in law themselves)

(protection against discrimination in legislation) ‘

(equality of the law)’

(equality in the administration of the law)
(protection against

discrimination by public authority) ‘ (
) (equality before the law)’ &
o7
4
6 o7

language, religion, political, or other opinion, national or social origin, property, birth
or other status."

2 (equal protection
of the law) (equal before the law) Andrew
Byres, “Equality and Non-Discrimination” in Human Rights in Hong Kong, ed.
Raymond Wacks (Hong Kong : Oxford University Press, 1992), pp.235, 243,



0 3

0 4

30 (equality)
(non-discrimination) 26
(ICCPR)

1 .. 2540

47



(medical service)
D

ILO Convention No. 97, Article 4: Measure shall be taken as appropriate
by each Member, within its jurisdiction, to facilitate the departure, journey and
reception of migrants for employment,

% ILO Convention No.97, Article 5: Each Member for which this Convention is

in force undertakes to maintain, within its jurisdiction, appropriate medical services
responsible for-
(8) ascertaining, where necessary, both at the time of departure and on arrival, that
migrants for employment and the members of their families authorised to
accompany or join them are in reasonable health; (b) ensuring that migrants for
employment and members of their families enjoy adequate medical attention and
good hygienic conditions at the time of departure, during the journey and on arrival
inthe territory of destination.

43



o7 23 86 5
97 1

a!

561LO Convention, ANNEX III: importation of the personal effects, tools and
equipment of migrants for employment

57 1LO Convention No. 97, Article 9: Each Member for which this Convention
15 in force undertakes to permit, taking into account the limits allowed by national
laws and regulations concerning export and import of currency, the transfer of such
part of the earnings and savings of the migrant for employment as the migrant may
desire.

BILO Convention No. 97, Article 2 Each Member for which this Convention
is in force undertakes to maintain, or satisfy itself that there is maintained, an
adequate and free service to assist migrants for employment, and in particular to
provide them with accurate information.

B ILO Recommendation No. 86, Para 5 (L) The free service provided in each
country to assist migrants and their families and in particular to provide them with
acculate information should be conducted—(a) by public authorities; or (o) by one
or more voluntary organizations not conducted with a view to profit, approved for the
purpose by the public aithorities, and subject to the supervision of the said
authorities; or (c) partly by the public authorities and partly by one or more voluntary
organizations fulfilling the conditions stated in subparagraph (b) of this Paragraph.

49



97 1

(migrant worker)

ILO, The Rights of Migrant Workers: Aquide to ILO standards for the use

of migrant workers and their organization. (Geneva:|LO, 1988)
& ILO Recommendation No.86, Para 5 (2) The service should advise migrant
and their families, in their languges or dialects or at least in a language which they
can understand, on matters relating to emigration, immigration, employment and
living conditions, including health conditions inthe place of destination, retum to the
country of origin or of emigration, and generally speaking any other question which

may be of interest to them in their capacity as migrants.

& ILO Convention No.97, Article 1 : Each Member of the International Labour
Organisation for which this Convention is in force undertakes to make available on



97

.. 1952 .. 2002

97

request to the International Labour Office and to other Members- (a) information on
national policies, laws and regulations relating to emigration and immigration; (0)
information on  special provisions concerning migration for employment and the
conditions of work and livelihood of migrants for employment; (c) information
concerning general agreements and special arrangements on these questions
concluded by the Member.
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34
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97
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116

87

29

98)

o4

(

*

.. 1980

%)

138

1)

o7

85

97

1

33

53

110)

.. 1980



ol

.. 1997 o7

97

97

(@ committee of
independent  experts)



55

" (Special Paragraph)
(the Committee of
Experts on the Application of Conventions and Recommendations (CEACR)

97

19 5 (e)
(ILO Constitution)®

i)

g .

, T4

@ See Handbook of procedures relating to international labour Conventions
and Recommendations - 6, V. Reports on unratified Conventions and on
Recommendations [Online]. Available from
[IT" mrwe ' CCpur. o-gitt -VII"Jo ro-' iscu%tsmanolL.'.j'.htb >
[2002, March 1]

@ ILO Constitution's Article 19, paragraph 5(e) :a member State undertakes,
in respect of any Convention which it has not ratified, to: Report to the Director-
General of the International Labour Office, at appropriate intervals as requested by
the Governing Body, the position of its law and practice in regard to the matters



5

9 6 e

o7 22

dealt with inthe Convention, showing the extent to which effect has been given, or is
proposed to be given, to any of the provisions of the Convention by legislation,
administrative action, collective agreement or otherwise and stating the difficulties
which prevent or delay the ratification of such Convention.

1 K

!
,2523), 18

11.See Handbook of procedures relating to international labour Conventions
and Recommendations - 6, V. Reports on unratified Conventions and on
Recommendations [Online] .Available from
OltQu>y 1. orgipu.QICI0 Qii5;yjita dfl/o ;riOIm/s2uice -handfc.00rdht2 " 011 Bo, [
2002, March 1]

2 ILO Constitution’s Article 19, paragraph 6(d) : member States undertake
to: Report to the Director-General of the International Labour Office, at appropriate
Intervals as requested by the Governing Body, the position of the law and practice in
their country in regard to the matters dealt with inthe Recommendation, showing the
extent to which effect has been given or is proposed to be given, to the provisions of
the Recommendation and such modifications of these provisions as it has been
found or may be found necessary to make inadopting or applying them.



B
22
(Governing Boay)
[ 97
( 97
)
(the
Committee of Experts on the Application of Conventions and Recommendations
(CEACR)) (review)
(Individaul Observation)
97 :
h

3 (ILO technical

ILO Constitution’s Article 22 : Each of the Members agrees to make an
annual report to the International Labour Office on the measures which it has taken
to give effect to the provisions of Conventions to which it is a party. These reports
shall be made in such form and shall contain such particulars as the Governing
Body may request.

httpL/y/ww.lo.org/pubhc/english/slanda / 0" [/ ources/reptforms/inde:x.htm

HCEACR: Individual Observation concerning Convention No. 97, Migration
for Employment (Revised), 1949 United Kingdom (ratification: 1951) Published:
1995, February

of



assistance project in the field of social security)

6 97
97
[
o7
97
(Working Party on Policy
regarding the Revision of Standards) 6
8
T
B I 1}
; 6 ( 254),

13
17 Feature Report: ILO Reviews Instruments on Protection of Migrant Workers
Rights “Supplement to pilot issue of MIGRANTS RIGHTS BULLETIN", October-

5



o7
97
o7
349
o7
97
November 9% [Onling] Available from

http../7wW\, vy, migmatSTights Qrg/ILO -eportiQl 199,M il [2002, March 1]

34

59



o7 86

143 151

(the UN Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families 1990)

o7
86

B4, 3.
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