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Consumer Credit Act 1974, Mental Health Act 1983, Sale of goods Act 1979, Misrepresentation
Act 1967, Unfair Contract Terms Act 1977, Law Reform (Frustrated Contracts) Act 1943

4
contract 10
(consideration) intention to create legal
relations” 1L ‘
1
2
3.
4, 1P
(intention to create legal relations)
(mistake)
(misrepresentation) (dluress) (undue influence)
(unconscionable bargains)
(Unconscionable hbargains)
unconscionable bargains

" Ewan Mckendrick, Contract Law. 14 Edition, New York: Oxford University Press o, 2003), p.4.

, 5
"2P.D.V. Marsh, Comparative Contract Law: England.France. Germany. (England: Gower Publishing,

1994), p.41.
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(circumstances of weakness) — m !

18 Lloyds Bank Ltd v. Bundy [1975] QB 326, CA.14

(expectant heir)

unconscionable hargains
dealing with expectant heirs

unconscionable - bargains

unconscionable bargains
unconscionable bargains !
(dealing with poor and ignorant persons)
Fry v.Lane (1888) Ch D.312

Evans v.Llewellin (1787) 1Cox 333,29 ER.1191 at 1194  Earl of Aylesford v. Morris

(1873) 8 Ch.App.484 at 490 unconscionable bargains 3
2541, 234,
Lord Denning MR. 1 unconscionable bargains'll - “ English law gives relief to one who,

without independent advice, enters into a contract upon terms which are very unfair or transfers property for a
consideration which is grossly inadequate, when his bargaining power is grievously impaired by reason of his
own needs or desires, or by his own Ignorance or infirmity, coupled with undue influences or pressures brought
to bear on him by or for the benefit of the Other”0 Sir Guenter Treitel, The law of contract, I0LLEdition,
(London: Sweet & Maxwell Limited, 1999), p.384.
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§ conscionable bargains

unconscionable bargains
blomley v. Ryan (1956) 99

C.L.R.362

' tin
( mentally disordered persons)1l/

41, 234 235
Richard Stone, Contract Law. 2rdEdition, (Great Britain: Cavendish publishing Limited), p.93.
7 Part | Application of Act Section 1(2) ~ Mental Health Act 1983
Mental Incapacity or Mental Disorder

section 1(2) In this Act-
“Mental disorder” means mental illness, arrested or incomplete development of mind, psychopathic
disorder and any other disorder or disability of mind and “mental disordered” shall be construed accordingly;
“severe mental impairment” means a state of arrested or incomplete development of mind which
includes severe impairment of intelligence and social functioning and is associated with abnormally aggressive
or seriously irresponsible conduct on the part of the person concerned and “severely mentally impaired” shall be
construed accordingly;
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( (i ’ ;
Mental Health Act 1983

( lord
Esher M.R. Imperial Loan Co.v.Stone)&d

equity undue influence or unconscionable
bargains ,

2
VIl of Mental Health Act 19837

“mental impairment” means a state of arrested or incomplete development of mind (not amounting to
severe mental impairment, which includes significant impairment of intelligence and social functioning and is
associated with abnormally aggressive or seriously irresponsible conduct on the part of the person concerned
and “mentally impaired” shall be construed accordingly;

“psychopathic disorder” means a persistent disorder or disability of mind (whether or not including
significant impairment of intelligence) which results in abnormally aggressive or seriously irresponsible
conduct on the part of the person concerned;

18Sir Guenter Treitel, The law of contract, 10hEdition, (London: Sweet & Maxwell Limited, 1999),
p.517.

1911892) 1Q.B. 599, at p.601 J.Beatson, Anson’s Law of Contract, 28 1Edition, (London:
Oxford University press, 2002), p.234.

1D0J Beatson, Anson’s law of Contract, p.234.
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3 The Sale of Goods Act 1979
necessaries

necessaries

?  partvn of Mental Health Act 1983
patients (management

of property and affairs of patients) court of protection
( Richard Jones (editor), Mental Health Act Manuel, (London: Sweet & Maxwell, 1985), p. 145.

2section 3 of The Sale of Goods Act 1979

Section 3 Capacity to buy and sell

(1) Capacity to buy and sell is regulated by the general law concerning capacity to contract and to
transfer and acquire property.

(2) Where necessaries are sold and delivered to a minor or to a person who by reason of mental
incapacity or drunkenness is incompetent to contract, he must pay a reasonable price for them.

(3) In subsection (2) above “necessaries” means goods suitable to the condition in life of the minor or
other person concerned and to his actual requirements at the time of the sale and delivery.
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Good fellow test (1870))123

3.2.2. NHRINYAHIFBININ

2 (mutual assent)
(consideration)
(legality of object)

(capacity) &
(Intention to create legal relations)®

Restatement of contact

13(1870) LR 5 QB 549 at 567 per Cookbum C5 ( Andrew Borkowski, Textbook on
Suceesion,2rdledition (New York: Oxford University Press Inc, 2002), p.64.)

4 Richard A.Mann & Barry . Roberts, Business law and the regulation of business. (USA: Courier-
Kendallville Inc, 2001), p.172.

& Ewan Mckendrick, Contract law: text- cases, and materials. (New York: Oxford University Press Inc,
2003), p.288.
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1 the Restatement of Contracts’b “A contract is a promise or
a set of promises for the breach of which the law gives a remedy, or the performance of which

law in some way recognizes as a duty.”
“A contract is a promise that the law will enforce”  “Contract is a hinding

agreement that the courts will enforce” 18

2 the Restatement of Contracts promise  amanifestation of
the intention to act or refrain from acting in a specified way

mentally incompetent mentally
impairment

mentally incompetent

“The impairment
may also be due to some other mental illness, such as schizophrenia, or to mental retardation,
brain injury, senility, or any other cause that renders the person unable to understand the nature
and consequences of the contract®  “Contracts with the mentally incompetent such as the

insane, seni? farded, or.. 3 b 1 mentally
ihcompetent o “cognitive” test g ,
1% The Restatement of Contracts
The Restatement of Contracts The American Law Institute 1932

21979,
177 Jeffrey F. Beatty, and Susan . Samuelson, Essentials of Business Law for a New Century (USA:
Thomson South-western west, 2003), p 229.
Richard A.Mann. Barry .Robert. Essentials of business law and the legal environment. P-171.
Jeffrey F. Beatty, and Susan . Samuelson, Essentials of Business law for a New Century, p 316.
10 Elliot 1. Kloyman, Jolui . Baghy, and Nan . Ellis, Irwin’s Business law: concepts, analysis.
perspectives (USA: Irwin, Inc., 1994), p 253.
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mentally incompetent ( “motivational" or
“affective” test “cognitive” test ) f mentally
incompetent
mentally incompetent
mentally incompetent
2 15 the Restatement of Contracts &
1
2
( Heuer v. Union State Bank of Wautoma Heuer mentally
incompetent (Bank)

Section 15 of the Restatement of Contracts provides:
|. A person incurs only voidable contractual duties by entering into a transaction if by reason of
mental illness or defect.
a) he IS unable to understand in a reasonable manner the nature and consequences of the
transaction or
b) he IS unable to act in a reasonable manner in relation to the transaction and the other party
has reason to know of his condition



mentally incompetent

mentally incompetent
quasi-contract  (

) mentally incompetent
Necessaries ( )

: mentally incompetent (

mew incompetent
(dluress)
(undue influence”

(mistake and misrepresentation) '

3.23.

The ltalian Civil Code 1942
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13213

1322 3

4 ( 13255

12Article 1321 Notion
A contract is the agreement of two or more parties to establish, regulate or extinguish a patrimonial
legal relationship among themselves.

(Articolo 1321 Nozione [prel.25] - Il contratto e I’accordo di due o piu parti [1420] per costituire,
regolare o estinguere tra loro un rapporta giuridico patrimoniale [L174])

13 Filippo Andrea Chiaves. An Introduction to the law of Contracts in Italy, (vol.l, IssueZ, Article 1,
Global Jurist Topics,2001) (http// www.bepress.com/gj/topicsivoll/issi/artl)

B Article 1322 Contractual autonomy

The parties can freely determine the contents of the contract within the limits imposed by law
The parties can also make contracts that are not of the types that are particularly regulated, provided
that they are directed to the realization of interests worthy of protection according to the legal order

(Articolo 1322 Autonomia contrattuale

Le parti possono liberamente determinare il contenuto del contratto nei limiti imposti dalla legge
[cost.412] [e dalle norme corporative]

Le parti possono anche concludere contratti che non appartengano ai tipi aventi una disciplina
particolare [1470ss], purche siano diretti a realizzare interessi meritevoli di tutela secondo Tordinamento
giuridico)

1B Articl 1325 Indication of requisites

The requisites of tire contract are:

1) agreement of die parties ;

2) causa;
3) object;
4)  form, when prescribed by law, under penalty of nullity.


http://www.bepress.com/gj/topics/voll/issl/artl

22

L. (there must be an agreement by the parties)
2. (a lawful causa)
3.
(the object of that agreement must be possible, lawful, and certain or ascertainable)
4, (whenever the law so

provides, the agreement must comply with certain formal requirements)

(interdicted person)
(clisabled person ) , (person who incapable of
understanding or intending)

(Articolo 1325 Indicazione dei requisiti
| requisiti del contratto sono:
1) Taccordo delle parti [1326ss.;
2) lacausa fl343ss.,1895];
3) Ioggetto [1346ss.];
4)  la forma, quando risulta che e prescritta dalla legge sotto pena di nullita [1350ss.])
IBArticle 2 Majority capacity to act
The age of majority is fixed at the termination of the eighteenth year. On reaching majority one
acquires the capacity to perform all acts except those for which a different age is prescribed
(Articolo 2Maggiore eta. Capacita di agire
La maggiore eta e fissata al compimento del diciottesimo anno [cost.48] Con la maggiore eta si
acquista la capacita di compiere tutti gli atti per i quali non sia stabilita una eta diversa
[84290,2505,291,31423901
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84 c 1
16 "
' 16-18
714 1B ‘
165 166"
1658 ‘

Sono salve le leggi speciali che stabiliscono un’eta inferiore in materia di capacita a prestare il proprio
lavoro. Intal caso il minore e abilitato all’esercizio dei diritti e delle azioni che dipendono dal contratto di
lavoro.)
FArticle 84 Age
Minors cannot contract marriage
The tribunal, upon request of the interested party, having determined his psycho-physical maturity and
the foundation of the reasons submitted, having heard the public prosecutor, the parents or the guardian, can, by
a ecree issued in chambers, permit for serious reasons the marriage of a person over sixteen years of age
(Articolo 84 Eta
I minori di eta non possono contraire matrimonio [2]
I tribunale,  istanza dell’interessato, accertata la sua maturita psicofisica e la fondatezza delle
ragioni addotte, sentito il pubblico ministero, i genitori il tutore, puo con decreto emesso in camera di
consiglio ammettere per gravi motivi al matrimonio chi abbia compiuto i sedici anni [90;att.38; c.pc.737 ssj)
1BArticle 774 paragraph 1 capacity to give
Those who do not have full capacity to dispose of their own property cannot make gifts. However, a gift
made by a minor or a disabled person in his contract of marriage according to Articles 165 and 166 is valid.
(Articolo 774 paragrapho 1 Capacita di donare
Non possono fare donazione coloro che non hanno la piena capacita di disporre dei propri beni
[2,394,424 427", E tuttavia valida la donazione fatta dal minore e dall’inabilitato nel loro contratto di
matrimonio a norma degli articoli 165 e 166.)
1Article 165 Capacity of minors
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0 "
0
(emancipated
minor) 10(
394 )aL
2 (interdicted person)
(clisabled person) 415
421 1425
41410
( 18 )

A minor admitted to contract marriage is also capable to give his consent to all the related marriage
agreements, which are valid if he is assisted by the parents exercising authority over him or by the guardian or
by the special curator appointed pursuant to the last paragraph of Article 90

(Articolo ,165 Capacita del minore

[l minore ammesso a contrarre matrimonio [842) e pure capace di prestare il consenso per tutte le

relative convenzioni matrimoniali [16212], le qualisono valide si egli e assistito dai genitori esercenti la potesta
di lui o dal tutore o dal curatore spéciale nominate a norma delFarticolo 90 [3923774])

1)P.G.Monateri, Aw.alberto Musy, Filippo Andrea Chiaves, International Encyclopaedia of Laws:
Contracts. Volume 3 (Italy). (The Hauge: Kluwer Law International, 1999), p.88.

M Article 394 paragraph 1 Capacity of emancipated person

Emancipated confers on the minor the capacity to perform such transactions as do not exceed
administration in the ordinary course of business.

(Articolo 394 paragrapho 1Capacita dell’emancipato

L"emancipazione conferisce al minore la capacita di compiere gli atti che non eccedono Tordinaria
amministrazione[3973])

¥ Article 414 Persons who shall be interdicted.

41
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(an emancipated minor)

415\8

415

414 3

A person who has attained majority and an emancipated minor, who are in a condition ofhabitual
mental infirmity that makes them incapable oflooking after their interests, shall be interdicted.

(Articolo 414 Persone che devono essere interdette, n maggiore di eta [2] e il minore emancipate, i
quali si trovano in condizioni di abituale infermita di mente che li rende incapaci di prowedere ai propi
interessi, devono essere interdetti.[417ss.,429;¢.p.643])

B Article 415 Persons who can be declared disabled.

A person who has attained majority and who is mentally infirm, whose condition is not so serious s
tojustify interdiction, can be declared disabled.

Those who, through prodigality or abuse ofalcoholic beverages or drugs, expose themselves or their
families to grave financial prejudice, can also be declared disabled.

Finally, a deafmute and a person who has been blind since hirth or early childhood can also be
declared disabled if they have not received adequate education, subject to the application of Article 414, when it
appears that they are wholly incapable oflooking after themselves.

(Articolo 415 Persone che possono essere inabilitate. n maggiore di eta infermo di mente, lo state del
quale non e talmente grave da far luogo all’interdizione, puo essere inabilitato [417ss.,429]

Possono anche essere inabilitati coloro che, per prodigalita o per abuso abituale di bevande alcooliche o
di stupefacenti, espongono se o la loro famiglia a gravi pregiudizi economici.

Possono infme essere inabilitati il sordomuto e il cieco dalla nascita o dalla prima infanzia, se non lianno
ncevuto un’educazione sufficiente, salva I’applicazione dell’articolo 414 quando risulta che essi sono del tutto
incapaci di prowedere ai propri interessi.)
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2 (quardian or curator) ( 417 i

( 47 15

( 421)16

Article 417 paragraph 1 Petition for interdiction or Tor disability

Interdiction or disability proceeding can be instituted by the spouse, by persons related by blood
within the fourth degree or by affinity within the second degree, by the guardian or curator, or by the public
prosecutor. [418;¢.p.69,712ss.]

(Articolo 417 paragrapho 1 Istanza d’interdizione o di inabilitazionc. L’interdizione e la
inabilitazione possono essere promasse dal coniuge, dai parenti entro il quarto grado, dagli affini entro il
secondo grado, dal tutore o curatore owero dal pubblico ministére.[418; ¢.p.c.69, 71255.])

WArticle 417 paragraph 2

Ifthe person who is to be interdicted or disabled is subject to parental authority or has one of his
parents as curator, interdiction or disability proceedings can only be instituted on the petition of such parent or
of the public prosecutor

( Articolo 417 paragrapho 2 Se I'interdicendo o Iinabilitando si trova sotto la patria potesta o ha per
curatore uno dei genitori, I'interdizione o Tinabilitazione non puo essere promossa che  istanza del genitore
medesimo o del pubblico ministére.[c.p.c.69,712ss.])

Article 421 Effective date of interdiction or disability
Interdiction or disability have effect from the date of publication of the judgement, except for the case
contemplated 1w Article 416
(Articolo 421 Decorrenza degli efTetti della interdizione e dell’inabilitazione.
L’interdizione e Linabilitazione producono i loro effetti dal giomo della pubblicazione della sentenza
[427], salvo il caso previsto dalParticolo 416.)
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(Provisional guardian curator)

(vital statistics officer)
10 ( 423)W
423
interdiction or disability 4308

4318

( 132E)8

Article 423 Plublication

The decree appointing a provisional guardian or curator and the judgement declaring interdiction or
disability shall be immediately noted in a special register by die clerk of the court and shall be forwarded within
ten days to the vital statistics for notation on die margin of the record of birth.

(‘Articolo 423 Pubblicita Il decreto di nomina del tutore o del curatore prowisorio [4193c.p.c.717] ¢ la
sentenaz d’interdizione o d’inabilitazione [421] devono essere immediatamente annotati a cura del cancelliere
nelfapposito registre e comunicati entre died giomi all’ufficiale dello stato civile per le amiotazioni in margiue
all’atto di nascita.[430;att.42;c.p.p.6042 .2))

B Article 430 publicity

The provisions of Article 423 apply to the judgement revoking interdiction or disability".

(Articolo 430 pubblicita

Alla sentenza di revoca dell’interdizione o delTinabilitazione si applica Tarticolo 423.)
MArticle 431 Effective date ofjudgement of revocation
The judgement revoking interdiction ordisability takes effect as soon as it becomes final.
(Articolo 431 Decorrenza degli effetti della sentenza di revoca
La sentenza che revoca Tinterdizione o Tinabilitazione produce i suoi effetti appena passata in
giudicato [c.p.c.324])
Article 432 Disability in proceedings for revocation of interdiction
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If the judge recognizes that a petition for revocation of interdiction is well founded but does not
believe that the mentally infirm person has recovered full capacity, it can revoke the interdiction and declare the
same person disabled.

(Articolo 432 Inabilitazione nel giudizio di revoca dell’interdizione

L"autorita giudiziaria che, pur riconcscendo fondata I'istanza di revoca dell’interdizione, non crede
che I’infermo abbia riacquistato la piena capacita, puo revocare I'interdizione e dichiarare inabilitato Pinfermo
medesimo.)

B Article 427 Acts performed by interdicted or disabled person

Acts perfomied by the interdict after the judgement of interdiction can be annulled upon request of
the guardian, of the interdict, or of his heirs or successors in interest. Acts perfomied by the interdict after the
appointment of a provisional guardian can also be annulled, if the appointment is followed by ajudgement of
interdiction.

Acts beyond administration in the ordinary course performed by the disabled person without
observing the prescribed formalities, after the judgement of disability and the appointment ofa provisional
curator, can also be annulled on request of the disabled person or his heirs or successors in interest, if the
appointment has been followed by ajudgement of disability.

With respect to acts performed by the interdict before the judgement of interdiction or before the
appointment of a provisional guardian, the provisions of the following article apply.

(Articolo 427 Atti compiuti dalPinterdetto e dall’inabilitato

Gli atti compiuti dalPinterdetto dopo la sentenza di interdizione possono essere annullati  istanza del
tutore, dell’interdetto o dei suoi eredi o aventi causa [119,266,471,774,1425], Sono del pari annullabili gli atti
compiuti dalPinterdetto dopo la nomina del tutore prowisorio [4193], qualora alia nomina segua la sentenza
d’interdizione

Possono essere annullati  istanza dell’inabilitato o dei suoi eredi o aventi causa gli atti accedenti
Pordinaria ammimstrazione fatti dall’inabilitato, senza Posservanza delle prescritte formalita, dopo la sentenza
di inabilitazione o dopo la nomina del curatore prowisorio [4193], qualora alia nomina sia seguita
Pinabilitazione[7761
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Per gli atti compiuti dall’interdetto prima della sentenza d’interdizione Oprima della nomina del tutore
prowisorio si applicano le disposizioni dell"articolo seguente.)
B 9

( 1572)
B Article 1425 Incapacity of parties

The contract is voidable if one of the parties was legally incapable of contracting.
(Articolo 1425 Incapacita delle parti

contratto e annullabile si una delle parti era legalmente incapace di contrattare
[2,84,85,427,1441s5.])
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B4 Article 776 Gift by disabled person

A gift made by a disabled person, even before the judgement of disability or selection of a provisional
curator, can be annulled if made after the action of disability was instituted

(Articolo 776 Donazione fatta dalftinabilitato

La donazione fatta dairinabolitato[415], anche se anteriore alia sentenza d’inabilitazione [421] o alia
nomina del curatore prowisorio [419], puo essere annullata se fatta dopo che e stato promosso il giudizio
d’inahifitazione. [4272 c.p.c. 71255.])

BArticle 428 Acts performed by persons incapable of understanding and intending.

Acts performed by a person who, although not interdicted, is proved to have been for any reason, even
transient, incapable of understanding or intending at the time the acts were performed, can be annulled on
request of such person or his heirs or successors in interest, if such acts result in grave prejudice to the person
who performed them.

Contracts cannot be annulled except when the bad taith of the other party to the contract is apparent
from the prejudice that has ensued or can ensue to the person incapable of understanding and intending or from
the nature of the contract, or otherwise.

The action is prescribed in five years from the day on which the act was performed or the contract was
formed.

Any provision of law to the contrary remains unaffected.

(Articolo 428 Atti compiuti da persona incapace d’intendere o di volere.

Gli atti compiuti da persona che, sebbene non interdetta, si provi essere stata per qualsiasi causa,
anche transitoria, incapace d’intendere o di volere al momenta in cui gli atti sono stati compiuti, possono essere
amiullati suistanza della persona medesima o dei suoi eredi 0 aventi causa, se ne risulta un grave pregiudizio
aH'autore [1425ss;¢.p.613]

L’annullamento dei contratti non puo essere pronunziato se non quando, per il pregiudizio che sia
derivato 0 possa derivare alia persona incapace d’intendere o di volere o per la qualita del contratto o trimenti,
risulta la malafede dell’altro contraente [14252]
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L"azione si prescrive nel termine di cinque anni dal giorno in cui Iatto Oil contratto e stato compiuto
[1442]

Resta salva ogni diversa disposizione di legge [120,591n.3,775;trans.130])
16 Article 1425 paragraph 2 Incapacity of parties.
A contract made by a person incapable of understanding or intending is likewise voidable, when the
conditions established by Article 428 occur.
(‘Articolo 1425 paragrapho 2 Incapacita delle parti.
E parimenti annullabile, quando ncorrono le condizioni stabilité dall’articolo 428, il contratto
stipulate) da persona incapace d’intendere o di volere [1191])
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