191

41

150

1 . 2484

Daniel Nielsen and Andrew Henderson, Thai business groups 2003: A unique guide to who owns what. 5h
ed. (Bangkok: The Brooker Group, 2003)
18 Interview with Neil Cooper, Partner, Corporate Advisory & Restructuring group, Kroll (London Office), 10
August 2008.



192

411

2483

(Joint application)
(Parallel
applications)

(Intermingling of
assets)

(Piecemeal commencement of proceedings)

(Joint administration)



193

7 B 8/2543 ( 212543).
515/2543 ( 45412543), 466/2543 (
410/2543), 465/2543 ( 409/2543), 533/2543
( 478/2543) 500/2543 ( 429/2543)B
412
2483
(Cost efficiency)

(Procedural convenience)

2483

2549),  4-6.

31 2545. 55.
12



11

12,

13,

14,

15,

16.

L7

18,

2.1,

2.2.

2.3.

24,

2.5,

2543

23

2543

21

2543

2543

2543

2543

26
26

19
19

2543

2543

19

3
10

2543
2543

2543

2543

2

2543

194

15

22

23



2546

A

3

2.6.

2.1.

2545,

2549),

2545,

24

18.

96.

19.

2543

19,

2543

(Common Voting)

112546

/

QAT

21

195

23



196

(Maximization of group
value of assets)

(Legalized)
413
(Single
Enterprise) (No real separation

between the members of a group)

(Intermingling of assets)

(Property of the estates)

(Maximization of value of assets)



113

114

115

116 115

113-116*
90/40
113
(1) @
(2) )
(2)  (8)

197

2483

90/41*



Enron

90/40

90/41

10

198



199

3,000 180,000 i
Maxwell group, Polly Peck
Company, Parmalat Worldcom Worldcom
Enron
14
B
()

(Deemed  substantive
consolidation or deemed consolidation)

Stephen J. Taylor, "Practical difficulties in handling group insolvencies," in The challenges of
insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic growth, eds.
Henry Peter, Nicolas Jeandin, and Jason J. Kilborn (Zurich: Schulthess, 2006), p. 250.

18 Alison McCourt, "A comparative study of the doctrine of corporate groups with special emphasis on
insolvency," Paper presented at 2007 Oxford Business & Economics Conference Program, Oxford University,
United Kingdom, 24-26 June 2007, p. 18.

1’ . 812543 21 .. 2546

2549), 55



200

14

164 .
1% . 8/2543 10 .. 2547
, ( : ,
2549),  118-119.



201

54-55

) 6 LB 1

y oo

138-139.



414

(Treatment of intra-group debts)

(Thin capitalization)

(Excessive  control)
2483

(Legitimate purpose)

202



203

(FDRS)
B
415
(Single
reorganization plan)
() 1
()

108-109.



4.2
169
2549), 71,
170
i

fl

. 8/2543

) 2,

. 864/2543
21 . .2545

21

. 2546

(

204

) (TPI),"



205

42.1

(Bankruptcy policy)

(Linking mechanism or linking tool) 12

(Legitimate expectations of variety of different groups)

Irit Mevorach, "Appropriate treatment of corporate groups in insolvency: A universal view," European

Business Organization Law Review 8, 2 (2007): 181.



206

(Equitable treatment and
appropriate remedies)1r

3 (Procedural consolidation or
joint  administration) (Substantive
consolidation)

4.2.2
3 /1
1) (Proceed with caution)
(Extreme)
2
BB 1bid.

T1bid, pp. 182-185.



(Flexible tools)

(Over-flexibility)

3)

international scenario)

201

(Using clear and objective tests)

(Planning ahead for the

( iversalist approach)



208

423

(Structural regulation)

(Non-
structural or Ad Hoc regulation)

(Balance between structural and non-structural regulation)

Tom Hadden, "Regulating corporate groups: An international perspective,” in Corporate control and
accountability, eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993),
pp. 368-369.



209

3
(Absolute)
]
9 (Diversity)
(Unity)
2 (Principle of corporate
autonomy) (Principle of corporate control)
(Creative

and dynamic interplay of these contradictory elements)
(No two identical groups)b

José Engrécia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in US. German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and

Taxation Publishers, 1994), pp. 489-491.



210

(Integrated  group)
(Centralized) (Decentralized)

(Bankruptcy policy)

(Economic - integration)

(Legal integration)

(Economically and organizationally integrated)

Irit Mevorach, "Appropriate treatment of corporate groups in insolvency: A universal view," European

Business Organization Law Review 8, 2 (2007): 186.



211

(Enterprise principle)

(Economic unity)

United Nations Commission on International Trade Law, "Treatment of corporate group in insolvency

note by the secretariat, a/cn.9/wg.v/wp.76," New York, 2007. (Online), p. 3.



business enterprise)

(Centralized)

212

(Strongly integrated group)

(Single

(Integrated group)



(Strongly integrated group)

(Weakly integrated group)

213

(Weakly integrated group)

(Decentralized)

(Conglomerate)

(Integrated group)



integrated  group)

(Centralized group)

(Integrated  group)

(Antithesis)

214

(Strongly integrated group)
(Weakly

(Antithesis)

(Decentralized group)
2



215

(Principle of corporate autonomy) (Principle of corporate
control)

2 (Combination  or
y
mixture of autonomy and control or centralization and decentralization)

(From group to group)

2 (From
subsidiary to subsidiary) (From area to area) (From decision to
decision) IR 2

(Diversity) (Unity)

B

(Flexible and hybrid system of liability imputation)
(Centralized group)
(Decentralized  group)

José Engrécia Antunes, Liability of corporate groups: Autonomy and control in parent-subsidiary
relationships in . German, and EEC law: An international and comparative perspective (Boston: Kluwer Law and
Taxation Publishers, 1994), pp. 206-208.

10 Ibid., pp. 382-384.



216

(Ad hoc basis)

(Structural basis)

B Ibid., P-495.

IB: Dan D. Prentice, "Some comments on the law relating to corporate groups,” in Corporate control and
accountability, eds. Joseph McCahery, Sol Picciotto, and Colin Scott (New York: Oxford University Press, 1993),
pp.371 -373.



217

4.3

431

(Separate entity approach or entity principle)
(Single enterprise approach or enterprise principle) 2

United Nations Commission on International Trade Law, “Treatment of enterprise groups in

insolvency, note by the secretariat (continued), a/cn.9/wg.viwp.78/add.l," Vienna, 2007. (Online), p.l.

*



218

84

' ,f
( : ,2545),  171-180.

1@ Alison McCourt, "A comparative study of the doctrine of corporate groups with special emphasis on
insolvency,” Paper presented at 2007 Oxford Business & Economics Conference Program, Oxford University,
United Kingdom, 24-26 June 2007, pp. 9-10.

I5 United Nations Commission on International Trade Law, "Treatment of corporate group in insolvency
note by the secretariat, a/cn.9/wg.viwp.74," Vienna, 2006. (Online), p. 16.

I United Nations Commission on International Trade Law, "Treatment of enterprise groups in

insolvency, note by the secretariat (continued), a/cn.9/wg.viwp.78/add.1," Vienna, 2007. (Online), p. 2.



219

(Strongly integrated group)
(Integrated group)

(Weakly integrated
group)

Phillip I. Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,

1990), p. 700.



2 2
(Integrated group)
integrated group) B
B
(Kneejerk solution)
(Integration or linking)
(Maximization of group value of assets)
UNCITRAL
UNCITRAL
UNCITRAL
UNCITRAL

220

(Strongly

Irit Mevorach, "Appropriate treatment of corporate groups in insolvency: A universal view," European

Business Organization Law Review 8, 2 (2007): 195-191.

19 Interview with Neil Cooper, Partner, Corporate Advisory & Restructuring group, Kroll (London

Office), 10 August 2008.



221

(Fact-intensive)

432

(Integrated group)

(Joint administration)
(Substantive - consolidation)

2 UNCITRAL
(Joint

10 United Nations Commission on International Trade Law, "Report of working group v (insolvency law)

on the work of its thirty-first session, a/cn.9/618," Vienna, 2007. (Online), p. 9.



application)

(Parallel applications)

(Integrated group)

(Notion of control)

222



(Notion of ownership)

(Integrated group)

101 (2) (B)
(United States Code)®
2483 6
2)
1 Ihid., p. 4.

1228 u.s.c. § 10K2XB)

Tite 1
2

(Vioting securities)

(Affiliate)

20



224

(Only
procedural aspect of the insolvency is consolidated)

(Substantive issues)

UNCITRAL

o
(Substantive - consolidation)

Henry Peter, "Insolvency in a group of companies, substantive and procedural consolidation: When
and how?," in The challenges of insolvency law reform in the 21st century: Facilitating investment and recovery to
enhance economic growth, eds. Henry Peter, Nicolas Jeandin, and Jason J. Kilbom (Zurich: Schulthess, 2006), p.
207.

19 Stephen J. Taylor, "“Practical difficulties in handling group insolvencies,” in The challenges of
insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic growth, eds.

Henry Peter, Nicolas Jeandin, and Jason J. Kilborn (Zurich: Schulthess, 2006), p. 252.



225

Enron

Consolidation

(Commingle)

Jonathan Hightower, "The consolidation of the consolidations in bankruptcy,” Georgia Law Review

Association 38 (2003): 467-482.



UNCITRAL

(Integrated group)

226



UNCITRAL

(Conflict of interest)

221



228

(Integrated
group)

UNCITRAL

433

(Substantive consolidation)

(Treated as
though held and incurred by one entity)



229

(Intermingling of

assets)
.. 1975-
1976 Professor Jonathan Landers'®  Professor Richard Posner'd Professor Jonathan
Landers
Professor Richard Posner
Professor

Jonathan Landers

16 Jonathan IM. Landers, "A unified approach to parent, subsidiary, and affiliate questions in bankruptcy,”
The University of Chicago Law Review 42, 4 (1975): 589-652. Jonathan M. Landers, "Another word on
patents, subsidiaries and affiliates in bankruptcy,” The University of Chicago Law Review 43, 3 (1976): 527-540.

197 Richard A. Posner, "The rights of creditors of affiliated corporations,” The University of Chicago Law
Review 43, 3 (1976): 499-526.



230

(Misrepresentation)
B

Companies Act 1993 271
212 Y

AF 3 General
Insolvency inquiry 1998 (The Harmer Report)

(Australian Law Reform Commission) Corporate groups final
report 2000 Rehabilitating large and complex enterprises in financial difficulties
report 2004 (Companies
and securities advisory committee)

Phillip I. Blumberg, The law of corporate groups: Problems in the bankruptcy or reorganization of
parent and subsidiary corporations, including the law of corporate guaranties (Boston: Little, Brown and Company,
1990), pp. 444-448.

19 Alison McCourt, "A comparative study of the doctrine of corporate groups with special emphasis on
insolvency,” Paper presented at 2007 Oxford Business & Economics Conference Program, Oxford University,
United Kingdom, 24-26 June 2007, pp. 9-11.

Jason Harris, "Corporate group insolvencies: Charting the past, present and future of 'pooling’

arrangements,” Insolvency Law Journal 15 (2007): 91-92.



231

3,
1
4,
' p1Y)
5 3
6.
Salomon v. Salomon Co., Ltd
Re Polly Peck
International pic A,
Re Bank of Credit and Commerce
International BCCI A Multinational gas ~ Quadnet
2 205
1.

Michael B. Rotsztain and Natasha De Cicco, "Substantive consolidation in ccaa restructurings: A
critical analysis," Annual Review of Insolvency Law (2004): 332.

Henry Peter, "Insolvency in a group of companies, substantive and procedural consolidation: When
and how?," in The challenges of insolvency law reform in the 21st century: Facilitating investment and recovery to
enhance economic growth, eds. Henry Peter, Nicolas Jeandin, and Jason J. Kilbom (Zurich: Schulthess, 2006), p.
210.

28 Richard Ambery, "To pierce or not to pierce the corporate veil and why substantive consolidation is
not an issue under english law," Business Restructuring and Reorganization: Lawyer Publications, 2000. (Online),
pp. 8-9.

24 Companies & Securities Advisory Committee, "Corporate groups final report,” Australia, 2000.
(Online), p.158.

25 Interview with Neil Cooper, Partner, Corporate Advisory & Restructuring group, Kroll (London
Office), 10 August 2008.

“ Ibid.



232

(Maximization of group value of assets)

(Proceed with caution) (Using clear and objective
tests) (Planning for the international
scenario)

) (When to apply)



233

Professor Jonathan Landers  Professor Richard Posner

(Strongly integrated group)ar

) (What the suitable tests)

Irit Mevorach, "Appropriate treatment of corporate groups in insolvency: A universal view," European

Business Organization Law Review 8, 2 (2007): 187.



UNCITRAL

tests)
(Balancing test) ,
(Checklist approach)

UNCITRAL

( Pooling order)

234

(Using clear and objective

(Reliance)



235

Re Augie/Restivo Baking Co. Ltd.

(Intermingling)
(Fraud)

(Single enterprise)

(Checklist) Re Vecco Const. Industries Inc

(Presence of consolidated financial
statements)



236
(Unity of interests and

ownerships
(Intercorporate guarantees or loans)

(Cost-efficiency) 2



237

1
2 ,
) (How to apply)
(Several levels of pooling)
(Flexible mean)
18
*
(Full or complete substantive
consolidation) (Partial

substantive consolidation)

Irit Mevorach, "Appropriate treatment of corporate groups in insolvency: A universal view," European

Business Organization Law Review 8, 2 (2007): 187.

Worldcom, Inc. Enron Corp. William H. Widen, "Prevalence of substantive
consolidation in large bankruptcies from 2000-2004: Preliminary results,” American Bankruptcy Institute Law

Review 14 (2006): 58-63.



238

(Deemed substantive consolidation or deemed consolidation)

(Intra-group securities)dd
il

) (Form of application)

2"

29Companies & Securities Advisory Committee, "Corporate groups final report,” Australia, 2000. (Online), p.
169.

20 Ibid., pp. 168-169, 178.

21 Henry Peter, "Insolvency in a group of companies, substantive and procedural consolidation: When and
how?," in The challenges of insolvency law reform in the 21st century: Facilitating investment and recovery to

enhance economic growth, eds. Henry Peter, Nicolas Jeandin, and Jason J. Kilborn (Zurich: Schulthess, 2006), pp.

175-176.



239

(Heavily outweigh the harm)

22

WorldCom
WorldCom MCI

William H. Widen, "Corporate form and substantive consolidation." George Washington Law Review 75, 2
(2007): 251.
23 lhid., p. 238.



240

24

(Substantive law)

24 David A. Skeel, "Groups of companies: Substantive consolidation in the USA," in The challenges of
insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic growth, eds.
Henry Peter, Nicolas Jeandin, and Jason J. Kilborn (Zurich: Schulthess, 2006), p. 233.



24!

26
2
2 (Vertical group)
(Horizontal group)
il
3,

(Liberal trend)

(Traditional trend)

25 Daniel Staehelin, "No substantive consolidation in the insolvency of groups of companies,” in The
challenges of insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic
growth, eds. Henry Peter, Nicolas Jeandin, and Jason J. Kilbom (Zurich: Schulthess, 2006), p. 207.

26 Eric A. Webber, "Consensual substantive consolidation: Comments on the working papers of professor
skee! and dr. Staehelin," in The challenges of insolvency law reform in the 21st century: Facilitating investment and
recovery to enhance economic growth, eds. Henry Peter, Nicolas Jeandin, and Jason J. Kilbom (Zurich: Schulthess,
2006), p. 217.

27 James H.M. Sprayregen, Jonathan p. Friedland, and Jeffrey . Gettleman, "The sum and substance of
substantive consolidation,” Norton Annual Survey of Bankruptcy Law 1(2006): 15-16.

DTimothy E. Graulich, "Substantive consolidation-a post-modern trend," American Bankruptcy Institute Law
Review 14 (2006): 553-557.



2482

Enterprise  view

(Should be rare and used sparingly)

(Empirical stuay)
. ..2000 2004

(Largest bankruptcies) 1 2
50
40 344
11.6

James H.M. Sprayregen, Jonathan P. Friedland, and Jeffrey . Gettleman, "The sum and substance of
substantive consolidation," Norton Annual Survey of Bankruptcy Law 1 (2006): 17-18. William H. Widen,
"Corporate form and substantive consolidation." George Washington Law Review 75, 2 (2007): 237.

20 William H. Widen, "Prevalence of substantive consolidation in large bankruptcies from 2000-2004:
Preliminary results," American Bankruptcy Institute Law Review 14 (2006): 53-64.

William H. Widen, "Corporate form and substantive consolidation." George
Washington Law Review 75, 2 (2007): 255-262.
ZL William H. Widen, "Corporate form and substantive consolidation." George Washington Law Review 75, 2
(2007): 252.



243

(Extreme circumstances)
1 2

(Capital gain)

(Treatment of intra-group debts)
2483

2 Henry Peter, Nicolas Jeandin, and Jason J. Kilborn, "Final recommendations in symposium entitled
“financing and refinancing companies in the prospective of insolvency - international legal debate”," in The
challenges of insolvency law reform in the 21st century: Facilitating investment and recovery to enhance economic
growth, eds. Henry Peter, Nicolas Jeandin, and Jason J. Kilborn (Zurich: Schulthess, 2006), p. 591.

"2L.Companies & Securities Advisory Committee, "Corporate groups final report,” Australia, 2000. (Online), p.

180.



244

/4]
UNCITRAL
UNCITRAL
(Inequitable conduct) '
3 (Three-prong test, tripartite test)
L (Inequitable conduct)

United Nations Commission on International Trade Law, "Treatment of enterprise groups in insolvency,
note by the secretariat (continued), a/cn.9/wg.viwp.78/add.1," Vienna, 2007. (Online), p. 15.

25 Companies & Securities Advisory Committee, "Corporate groups final report,” Australia, 2000. (Online), p.

18



245

2,
3l 1
2483
P2
(Clear and objective tests)
(Proceed with caution)
44
2
(Diversity) (Unity)
2
(Principle of corporate autonomy) (Principle  of

corporate ~ control)

2 \bid., p. 184,



principle)

(Common law)

il
2542), 68,

246

(Separate entity approach or Entity

14 (



241

3
1 (Strongly integrated group)
2. (Integrated group)
3. (Weakly integrated group)

(Strongly
integrated group)
(Integrated group)

(Weakly integrated group)



caution)

248

(Proceed with
(Using clear and objective tests)
(Planning ahead for the international scenario)



NN ENNTINGINY
RENAUNHE MUY

(Strongly integrated

\\
1 - W x
NENUIHNNI
[¥] | ] =1 ]
fiueenalsimtien

UM (Weakly

integrated group) \

(Joint application)

AU ENMN NG

€ Y (Integrated

MR enaninu s

M300A58IHY

249



250

NGUUTHNNT WA

nANLSENNI WA

a

NUUTENNIINAD

AU UMY

@ 1

] =
fuag1e lumiien

1 (Integrated

group) (Strongly integrated

U (Weakly
group)

integrated group)

(Substantive

winilszifuRamy
consolidation)

¥
WHAUTZTNINY

(Equitable
subordination)



251

2483

(Law of corporate groups)

(Thesis) (Antithesis)

5 (Working  Group V)
(UNCITRAL)

*?

Common law

Companies & Securities Advisory Committee, "Corporate groups final report,"
Australia, 2000. (Online), pp. i-ii.

http: 1 ‘'wivw.uncitral.org';uncitral/en/commission/working_groups/5 Insolvency, html



	บทที่ 4 ข้อพิจารณาเกี่ยวกับมาตรการทางกฎหมายต่อการล้มละลายของกลุ่มบริษัทในประเทศไทย
	4.1 กลุ่มบริษัทกับกฎหมายล้มละลายและฟื้นฟูกิจการของไทยในปัจจุบัน: กฎหมาย แนวปฏิบัติ และปัญหา
	4.2 แนวคิดและหลักการในการกำหนดมาตรการทางกฎหมายต่อการล้มละลายของกลุ่มบริษัท
	4.3 ข้อพิจารณาเกี่ยวกับมาตรการทางกฎหมายต่อการล้มละลายของกลุ่มบริษัทของประเทศไทย
	4.4 สรุปมาตรการทางกฎหมายต่อการล้มละลายของกลุ่มบริษัท


