11

111

*

1) “Nemo index in re sua” (No man can be judge

2) “Audi Alteram Partem" (Both sides shall be heard)

2511) : 25.

2 (

(natural justice)12

2

in his own cause)

“Natural Justice"

15 ( -

“Natural Justice”

, 2523), 150.



50

(natural law)

Chancellor of the University of Cambridge (1723) 1 str. 557, 567

“

39 (Magna Carta . .1215)

No free man shall be taken and
imprisoned or outlawed, banished, nor will we proceed against him, except by lawful

judgment of his peers and by the law of the land”3

“the law of the land" . 1215
“legality”
3 4 (1422-1461)
(fundamental law)

F — “the law of

the land” 39 :

4
3

1 “the law of the land" “by due process of the law”

3Paul Jackson, Natural Justice. 2rded. (London: Sweet&Maxwell.,1979), pp. 10-11.
4 , (

, 2544), 92-93.
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14
ni The statute 25 Edw.3, c.4 (1350)
The statute 28 Edw.3, c.3 (1354)

39 (Magna Carta . .1215) 5

, 17-18

Bently's Case {R.V.University of

Cambridge (1723)

Belshazzar's Feast, Dan V. Later “

” Fisher v. Lane (1772) 3 Wils.K.B.297, 302

“ ¢

William Shakespeare

19

20
1950 “

" (Twilight of Natural Justice )7 Ridge V.

5Paul Jackson, Natural Justice, pp.10-11
6lbid., p.67.
71bid.



Baldwin [1964] A.C.40

for Mental Health [1971] Ch.317,333

Ridge V. Baldwin

60

Gaiman V. National Association

(default judgment) (contempt of court) 19

injunction

1.1.2

System)

, Search order Freezing

12

(Common Law



6l

“The Civil Procedure

Rules (1998) *

Magna Carta (1215), Petition of Right (1628),

Bill of Rights (1688) Act of Settlement (1700)8

8.AJolowicz, “Fundamental Guarantees in Civil Procedure in Civil Litigation:
England” Fundamental Guarantees of the Parties in Civil Litigation: Studies in national.
international and comparative law prepared at the request of UNESCO under the auspices of

the International Association of Legal Science (Milano: A Guiffre, 1973), p.156-170.
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1.2
121 (Defaultijudgment)
19
The Uniformity of
Process Act, 1832 (enter
appearance) 9
.1852 The Common
Law Procedure Acts, 1852
(liguidated Claim) 0
9 ,u 1!(
2529), 94-95.

DJack ILH. Jacob, The Reform of Civil Procedure law and other Essays in Civil

Procedure (St.Paul Minn.: Sweet&Maxwell., 1982), pp.274-275.



"The Civil Procedure Rules (1998)"* (default judgment)
2 *
$ (failed to file an acknowledgement of service)
14
(failed to file a defense)ll

28 ©r

(a certificate of service)

* The Civil Procedure Rules (1998)

The Civil Procedure Act 1997

(The Rules of the Supreme Court 1965, “RSC")

(The County Court Rules 19811"CCR")

14

14 (CPR10.3)

1 Rules 12.1, 12.3 15.3 The Civil Procedure Rules (1998).

63

D Stuart Sime, A Practical Approach to Civil Procedure. 6med. (New York:

Oxford University Press Inc.,2003), p. 204.

B Neil Andrews, English Civil Procedure: fundamentals of the New Civil

Justice System.1¢ ed. (New York: Oxford University Press Inc.,2003), p.494.
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(liguidated claims)

(filing a
request)
(application)
(injunction)®
The Civil Procedure Rules (1998) (set aside)
2
(wrongly entered)
(procedurally sound)
(Wrongly
entered)
5

(Summary Judgment)®6

Stuart Sime, A Practical Approach to Civil Procedure, pp. 205-206.
55 Rules 12.3 (1) (2) 13.2 The Civil Procedure Rules (1998).

B Rule 24.2 (a) (i) The Civil Procedure Rules (1998).



(Proceduraily Sound)

122 (Contempt of Court)

Sir John Fox
(contempt of court)
12

Equity)18 ,

(Administration of Justice)

Lord Justice Philimore . .1974 “

T7Rulel 3.5 The Civil Procedure Rules (1998).

:18 , “

, 2522), 57-58.

65

(Justice and



Court Act 981

court)

(deterrent purpose)

(coercive purpose)

32-35.

,40,3(

66

Contempt of

(Criminal contempt of

(Civil contempt of court)

- 2536) 125,
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123

(Service out of jurisdiction)

(an action in personam)

.1852 The Common Law of

Procedure Act 1852

Rule 6.5 (6) The Civil Procedure

Rules (1998) 4

. .1965* (Hague Convention on
the Service Abroad of Judicial and Extra-Judical Ducuments in Civil of Commercial

Matters,"November 1965)

22

2 Stuart Sime, A Practical Approach to Civil Procedure, pp.110.

*

.1965

(Central Authority)
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Council Regulation (EC) N01348/2000 (the Service Regulation)

(EV)
(bilateral)
(EV)

(practice directions)
2

. .1965

5
CPR.rule 6.8

(sweeping)

(service by alternative method)

“The Civil Procedure Rules”

Stuart Sime, A Practical Approach to Civil Procedure, p. 131.

Ibid., p.83.

il



1.2.4

Group Litigation Order

Proceedings)

“

" (representative

69

(Representative Proceedings)

(Group action)
(Consolidation)
(Representative Proceedings)
(Class action)

(Representative

(Representative  Proceedings)

CPR. rule 19.6

claimant)

Paragon Group Ltd V Burnell [1991] Ch 498.

27 Neil Andrews, English Civil Procedure: fundamentals of the New Civil Justice

System, p.987.
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Swiss Chocolate

(represented persons)

(class action)
D

(representative  claimant)

(class action)

ZBChocosuisse Union des Fabricants Suisses de Chocolat V Cadbury Ltd., The
Time 15 March 1999.CA Neil Andrews, English Civil Procedure: fundamentals of
the New Civil Justice System 1pp. 988-989.

DNeil Andrews, English Civil Procedure: fundamentals of the New Civil Justice
System, pp.988-1001.

* Ibid.



(incentive)

1.25 (Application without notice)

(applications)

(practical direction)

part 20 Claims

3

(minimum  requirement)

3l Ibid., p.972.
2P CPR. rule 23.4(1)
PBStuart Sime, A Practical Approach to Civil Procedure, pp.84-87.

A 1bid., pp.354-356.



Freezing injunction Search order

1.25.1 Search order

Search order* <3}

Search order interim injunction

(relief injunction)

Search order

(ex parte)

0O mrod LJ

72

Search order Anton Piller KG V Manufacturing

Processes Ltd [1976] Ch 55. 4

(extremely strong prima facie)

* Search order "Anton Piller order'

Anton Piller KG V Manufacturing Processes Ltd [1976] Ch 55. .. 1999 CPR

"Search order"

35 , “

, 2542),
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(real possibility)

Search order

Hytrac Conveyors Ltd V Conveyors International Ltd [1982] 1 WLR 44, CA

Lawton Search order

10

Search orders
1.2.5.2 Freezing Injunction

Freezing injunction "Mareva
injunction' (relief injunction)
J

(in personam)

K9]
Mareva Compania Naviera SA V International

Bulkcarriers SA [1980] 1ALL ER 213 . 1975

Freezing injunction

* Mareva Injunction Mareva Compania Naviera SA
V. International Bulkcarriers SA [1980] 1 ALL ER 213. The Civil Procedure Rules
1998 “Freezing Injunction” 26 . .1999

P Neil Andrews, English Civil Procedure: fundamentals of the New Civil Justice

System, pp.423-424.
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. .1988

Freezing injunction

kg

Freezing
injunction (ex parte)

(affidavit)

(full and frank)

(ex parte)
(without notice)
Freezing injunction
21
211
(due process of law)
(Magna Carta 1215) 3B

(due process of law)

% Credit Suisse-Fides Trust SA V Cuoghi [1998] QB 818, 824-5.

3B . ? . 93.
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.1776 The Fundamental Constitution of East New
Jersey (1683) 8 The Celebrated Virginia Declaration of Rights
D

(due process of law)

18

(due process of law)

5 (Fifth  Amendment)

1791 “

14 (Fourteenth Amendment)

(due process of law)

41 L

K¢) , 99-100.

40

4 Gene R Shreve and Peter Raven-Hansen.

2nd ed. (New York: Matthew Bender, 1994), P 89.
Q )

( - 2521): 41-43.

(due process of law)”

Understanding Civil Procedure.



Holmes

21.2

(Federal Republic)

(state  court)

(dual court)

76

(natural justice)

50

(federal court)

(Anglo-America)

99.
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(umpire)
(fundamental rights)
5
(Fifth Amendment) 14 (Fourteenth Amendment)
"The Federal Rules
of Civil Procedure” “FRCP" (model law)

,The Federal Rules of Civil Procedure”

Armstrong V. Manzo

Bladwin V. Hale

#Armstrong V. Manzo, 380 . .545,552,85,5.Ct, 1187, 1191 14 L.Ed.2d62.
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Joint Anti-Fascist Refugee Committee V. McGrath

5
Mullane V Central Hanover Bank & Trust Co.
4
(due process of law)
2.2
(due process of law)
221 (Defaultjudgment)
Rule 55 (a) ()
(Federal Rules of Civil Procedure) 2

45Bladwin v.Hale, 68 . .223, 1Wall.223.17 |_.Ed.531.

~Joint Anti-Fascist Refugee Committee V McGrath, 341 U.S.123, 170-172, 71
s.ct.624, 647, 95 L.Ed.817.

47 Mullane V Central Hanover Bank & Trust C0.339 . .306.



79

(failure to plead) (failure to appear)

(failure to plead)

20
(affidavit) (clerk)
(clerk)
A8

(failure to appear)

H

Rule 55 ()
(Federal Rules of Civil Procedure)
2
(clerk)
(court)
6 , “ ’H
, 2534), 37-38.

HMK. Kane, Civil Procedure. (St.Paul Minn: West Publishing Co.,1979), p.146.
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222 (Contempt Proceeding)

2

(Criminal contempt)® (Civil contempt)

*

* . v Topeka Livestock Auction

’

P Jack H Friedenthal, Mary Kay Kane and Arthur R.Miller, Civil Procedure.
(Minnesota: West Publishing Co., 1985), pp.714-715.
a , n

( : ,2522),  87-90.



81

(due process of law)

(contempt
proceeding)
3
2.2.3
(federal court)
Rule 4 (Federal Rules of Civil Procedure
(FRCP))
3 3 (actual) (substitute)
(constructive)
% , 122-124.

BMary Kay Kane, Civil Procedure in a Nutshell. 3d ed. (St.Paul Minn.: West

Publishing Co., 1991), pp. 71-73.
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(district) 5

(substitute)

(registered mail)

(constructive)
(in rem)
(constructive)
5}
Rule 4 (f) (2
(The Federal Rules of Civil
Procedure)

. .1965 (Hague Convention on the Service Abroad of Judicial and Extra-

Judical Ducuments in Civil of Commercial Matters, 15th November 1965)

HRule 4(d) (4)-(6) Federal Rules of Civil Procedure.

FHMcDonald V. Mabee, 243 U.S.90, 37 s.ct. 343, 61 L.Ed.608 (1917).
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Rule 4 (f) (2) '

(The Federal Rules of Civil Procedure)

224 (Class Action)
1 %
Equity Rule 48
. .18425
(device)
" " (representative)

Robert H. Klonoff. Class Actions and other Multi-Party Litigation in Nutshell.
["ed. (United States: West Group, 1999), p. 7.

*" Ibid.



, Rule 23 (Federal Rules of Civil
Procedure) (pre-requisite) 4
(numerous) (impracticable)

(common question to
fact or law)
(typical of claim or defenses)
(fairly and adequate

protect the interest)3

(settlement)

Opt-out

Opt - out

BRule 23 (a) Federal Rules of Civil Procedure



Bureau

of

9 Mullane V Central Hanover Bank & Trust C0.339

@

National Affairs

1

(Class Action)

(due process of law )

(Opt out)

1-8

(  Federal Court)

. .306 (1950).

2546

85

The



86

2.2.5 (Prejudgment attachments)

(Prejudgment attachments)

(due process of law)

(ex parte)

(Prejudgment attachments)

(due process of law)

(Prejudgment attachments)

(Prejudgment attachments)

6. Gene R Shreve and Peter Raven-Hansen. Understanding Civil Procedure.

pp.92-94.
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(Prejudgment attachments)
(due process of law)

4
NorthGeorgia Finishing, Inc.v Di-Chem, Inc.419 . .601 (1975), Mitchell v W.T.grant
Co., 416 . .600 (1974), Fuentes v.Shevin 407 . .67 (1972) Shaniadach v

Family Fanancil Corp. 395 . .337 (1969) &

(Prejudgment  attachments)

Mitchell v. W.T.grant
CO., 416 . .600 (1974)

(due process of law)

&®Jack H. Friedenthal, Mary Kay Kane and Arthur R.Miller, Civil Procedure.

0p.714-T15,
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3.
31
3.11
(Audi alteram partem)
(Common law) (Civil  law) !
" (le principe de la contradiction) (le principe

de la libberte de la défense)&

19
Civ.7 mai 1826 § (la défense)
(droit natural) 1 ' 1
071-740 9 1971
14 17
. .1981
&
3.1.2
(Civil  Law)
63 , 13
? 30. 1¢( 2543): 105.
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Jolowicz

(Code de Procédure Civil)

(preparatory stage)

(decision stage)

(fact-finding)

(Audi alteram partem)

(Code de Procédure Civil)

.30, 1( 2546): 105.
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1 24 1 (chapitre 1) “Les Principes directeur
du process”
(la principe de la contradition) 14 -1 765
14 “ Nulle partie ne peut

étre jugée sans avoir été entendue ou appelée.”

BArticle 14 Nulle partie ne peut étre jugée sans avoir été entendue ou appelée.

Article 15 Les parties doivent se faire connaitre mutuellement en temps utile
les moyens de fait sur lesquels elles fondent leurs prétentions, les éléments de preuve
qu'elles produisent et les moyens de droit qu'elles invoquent, afin que chacune soit a
méme d'organiser sa défense.

Article 16 Le juge doit, en toutes circonstances, faire observer et observer lui-
méme le principe de la contradiction.

Il ne peut retenir, dans sa décision, les moyens, les explications et les
documents invoqués ou produits par les parties que si celles-ci ont été a méme d'en
débattre contradictoirement.

I ne peut fonder sa décision sur les moyens de droit qu'il a relevés d'office
sans avoir au préalable invité les parties a présenter leurs observations.

Article 17 Lorsque la loi permet ou la nécessité commande qu'une mesure soit
ordonnée a linsu d'une partie, celle-ci dispose d'un recours approprié contre la
décision qui lui fait grief.

67 ?, "

105-106.



a

15
(les éléments de preuve) (en temps utile) 135
@3
16 13
17
3.2
3.21 (Jugement par défault)

12

. .1300-1500

Article 135 Le juge peut écarter du débat les pieéces qui n'ont pas été

communiquées en temps utile.
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1
®
(New Civile Procédure Code) 472 - 473
2
1 (Default Faute de Conclure)
2. (Default Faute de Comparaitre)
(Tribunaux d’instance) (Tribunaux de grand
instance)
(Jugement Par Défault)
“ l'opposition "

(né volunté) ' '

@ Arthur Engelmann, A History of Continental Civil Procedure, reprinted (New
York: Sentry Press, 1969), pp.684-685.
" (
, 2534), 10-12.
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3.2.2

I'huissier de justice 2

(I'huissier de justice)

(maire) 1

, (huissier)

(Procureur de la République) 71

(huissier)

Peter Herzog with the collaboration of Martha Weser, Civil procedure in
France. (Hague: Columbia University School of Law, 1967),. pp.255-257.

E Ibid.



3.2.3
(défense d’ intérét collectif)
(action en justice)
(direct) (personnel)
(intérét)

(une forme collective)?2

(comité
de soutien) (associations d’'usagers)

A

2Cass, civ., 23 juin.1918 : DP.1918, 1 1p.52, .192111 1p.289,-25 nov.2929 :
DH 1930, 1, p.5 ; 1933, 1, p.28.
33.2( 2546): 255-257.

! L. 411-11 1 .,



?

6

324

2l

1 255-251.

95

(class  action)

(Les ordonnances sur requéte)
17
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b
(Les ordonnances sur
requéte)
(une mesure urgente)7
(saisie conservatoire)
B
3.24.1 Saisie conservatoire
Saisie conservatoire
“conservatory attachment"
"Sicherungsbeschlagnahme"
"sequestra conservative” . . 1955
D
76
1( : , 2548), 212.
w
78 , (
, 2508), 81 ( )

‘P Prévost v. Bottos, Cour Paris, May 5,1959, D.J.304.
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3.24.2 Saisie-arrét

Saisie-arrét

(third party) ,

Saisie-arrét 1

(carrier)

3.2.4.3 Saisie - Foraine*

Saisie - Foraine

Saisie-foraine

Saisie-Foraine

* F.H.S.Bridge The Council of Europe French-English Legal Dictionary
Saisie - Foraine “preventive attachment of the goods of
a person non resident in a town or district, e.g. by a hotel-keeper”.
& Peter Herzog with the collaboration of Martha Weser, Civil procedure in

France, p.237.
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3.2A4 Saisie - Contrefagon

Saisie - Contrefagcon 8l

Saisie - Contrefagon

3.2.5 (Les ordonnances sur référe)

(Les ordonnances référé)

(Ordonnances de référé) 3 8

8 F.H.S.Bridge The Council of Euroope French-English Legal Dictionary, p.279
Y : (
2508), 81. ( )
&John Bell, Sophie Boyron, Simon Whittaker with contributing authors,
Principles of French Law Justice. 14 ed.(United States: Oxford University Press.,1998),

pp.91-92.



référé)

(ordonnances de référé)

(Status

15

quo)

99

(ordonnances de

(ordonnances de référé)
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