nswasuwdasnaaudivedmswinwdlusadnsBasenusyessuuey

L UNIATIEROUANAULUAIRUUD UL TR U

L% 1

wa.oigaed arsuseu

<9

¥ <

%mﬁwuﬁﬁLﬂudauwﬁwaamiﬁﬂmmmé’ﬂQmﬂ%mﬁgwﬁamammmﬁmsﬁm
anmvlaaans lddeinnipiv/dieuwin
ANEAMANS PaINTAluINg sy
Un1s@nwn 2563

AUaAVEvIPAINTAIININeAY



THE MODIFICATION OF QUALIFICATION OF MEMBER OF INDEPENDENT ORGANIZATION
UNDER THE CONSTITUTION: THE ANALYSIS UNDER THE PRINCIPLE OF LEGAL
CERTAINTY

Miss Nutwalan Suwannaratana

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws in Laws
Common Course
FACULTY OF LAW
Chulalongkorn University
Academic Year 2020

Copyright of Chulalongkorn University



e Ineinus nsidsunUasgaandRvesiinseiumisluasang

9aTERUSTOITUYLY: UNIATIRRAIUNANAILLUAS

wluaUWATTIRg WY
[ WA aasusnu
#1917 UAAans
91sETUI v AIne s udn AT.25ME 11AFYY

AugllArans Pansaluininetdy euliRlimivinerdnusatuiidudiuniaes

nsAnwIIUENgnsUSYeRmansumtdin

AMUAAMLLRAENS

(HYaemans1a13¢ ns.dn3an asafive)

ALENTIUNTADUANGIANUS
Uses1UnIIUNIg

sl ¢ a a s (Y
9719159NUINWNINYIUNUTVAN

A33UNTT

w
®
Zo
2
=)
jaM]
3
A
=
=]
D
A
Ca
>~
N
®b
Sie
®
D
)
Ca
()
Zo
=]
ee
=)
=

NITUATAWUDNUUNINGAY

(5. Jeyayn @avvu)



aigadnyd gosauiod : mswasuwasnuandRvestissumidussdinsdasnuigsssuya: uniesgd
muvdnausiuAsLeUWYsAg UL, ( THE MODIFICATION OF QUALIFICATION OF MEMBER OF
INDEPENDENT ORGANIZATION UNDER THE CONSTITUTION: THE ANALYSIS UNDER THE PRINCIPLE OF

LEGAL CERTAINTY) a.7iUSnw1vdn : a3.25wa uaauy

Inenfinusatuilisfnwuariinnesiluddniomufniimendnauduaduuueuurilifgiug 53U
wwInensusuldndnnisdsnanaugiundnnguuneumiyuduiineites Nelussuunguaunesieseinauasseuy

ngvanglng nfeunsnuuaziiasenidedindeiin snnamtihivesesinsdasenuigessuyey Wethlugnisinseiin

vamt o o

nsfisgeTINUuiITweandnslng we. 2560 Tundygtalnadunisiudsuilamuanti dnvaefoinureis
sundluesdnsdaseausgsssuyaiuanssllanigsssuyguiinserandnsine we. 2550 tu azdedunsdidase

g0

nanANNuALULEULI IR U S o

1nn1sAnyIdonuAnkazuInINIsUTUldudnANiuAsius uwialiRguglussuung e o sy

diea Sange andgersng annmelsy wazsvuunguanglng awnsoasulddimdnanuduasiveunidfigiuaiu

q

nanmsdulinguszasdiiieyseiunnuduasewsenvugogneldgiuasy lunssusesazduasesdvivioaniue
Uszmngulasunnudmunguung lnenguaneiisgasisenuitunienadldanunsailuldderulinsenunseiiousadns
wienthiivesUssmvuiifiogvielduudiessauysal Snvianannuduasuiueuuisligiuzdahmhidundnuseiu

PandietnmeesUsynsuarligniaseuainglidiunaislaglidndunazaumaauna usagrdlsinu ndnainudunas

da v v

wiueuwislAgusAiivesniulsznisdrdey loun nsantiunisiieuselovdumsuniouselesiasisas winfiansan

Fawminsgninsduasemananuiupiuouwisdigueliitaansuiunsaidunsieyssloviansisasud

& o a - s N a1 2 a do oV v DY Yo
L‘Vi‘u’ﬂﬂ’]iﬂ?L‘Ll‘Llﬂ’]3LW?J‘U5¥IEJ°U‘1,JE1']G’]5ZN¥3Jﬂﬂ.m’l@ﬂf‘ﬂ’] ﬂEJ?JQJ?J’Y\]LU‘U’d\‘iWiEﬁ’]ﬂJ’ﬁﬂﬂi%Vﬂlﬂﬂ?Hlmﬂaﬂﬂlﬂm\lﬂﬁﬂﬁi‘u

]

P .
PR o = a o v

iy undygRdednadunisisunUanuants Snvugdewiuvesiswiunitlusdnsdaseau

7

s a

SITUYHYUNITIYRIUITNTING WA, 2560 nnuunlFUsduAudesasiumisluesdnsdaseniusgossuyyus

U

oNe

1vo1a1dnslneg w.e. 2550 Feirsawiunised o Julinguunelddeiu wasdumelidmseihundduesdinsdaszau

sossuyUuiunnduisluiui undydfuingruinedinanisdedunguunefidadendnainuduasivouneds

' ¢ a Y < ¢ a o v o = o4 g ¢ . a o o = o 2o
g1ur wazhidesdnsdaszuuazluesdnsdasznldsunafmainis wielussdnsdasenldldldsgiuannainis $5nd
nihfdesliinisfuseswazAuasomanANuiuasitouwislRgmgliuigmswiumiduesdnsdasenuigsssuyny

ULREINU

aulaera Afrnans aneiledeildn ..

Ynsfinen 2563 183979 8. AUSAWINGN oo



# # 6085970434 : MAJOR LAWS

KEYWORD:
Nutwalan Suwannaratana : THE MODIFICATION OF QUALIFICATION OF MEMBER OF INDEPENDENT ORGANIZATION UNDER
THE CONSTITUTION: THE ANALYSIS UNDER THE PRINCIPLE OF LEGAL CERTAINTY. Advisor: Voraphol Malsukhum

This thesis conducts an in-depth analysis of the concepts of legal certainty including guideline for implementation
together and other relevant public law principles in the foreign and Thai law systems. This includes an examination on backgrounds,
authorities and obligations of independent organizations according to the Constitution. This leads to an analysis whether the
Constitution of Thailand B.E. 2560 (2017) contains provisions having impact on changes of qualification and prohibition of the
positions in the independent organizations under the Constitution different from the Constitution of Thailand B.E. 2550 (2007), which

were contrary to the legal certainty or not.

According to the study of the principle in Germany, France, United Kingdom, United States of America, the European
Union and Thailand, it can be concluded that the principle of legal certainty is aimed to assure security of people under the
government’s authority in certifying and protecting rights and statuses that the people shall legally obtain. The laws later enacted
could not affect such existing or completely obtained rights of the people. Additionally, the legal certainty principle is regarded as a
guarantee that the people’s right and freedom would not be deprived by government official unnecessarily and unreasonably.
However, the principle also contains some exceptions such as operation for public interest. When considering between the
protection of legal certainty for individuals and operations for public interest, it is what the government could proceed under the

principle of proportionality.

Therefore, it seemed to be conflicting with the principle of legal certainty when the provisions affecting the changes on
qualification and prohibition of the personnel in the independent organizations under the Constitution of Thailand B.E. 2560 (2017)
applied with the personnel who were appointed as of the effective date in the independent organizations under the Constitution of
Thailand B.E. 2550 (2007), leading to immediate dismissal of the personnel in the independent organizations under the Constitution.
Whether that independent organization is the one exercising quasi-judicial power or not, the government is obliged to provide
certification and protection of the principle of legal certainty for any persons positioned in the independent organization under the

Constitution correspondingly.

Field of Study: Laws Student's Signature ......ocooccveerrieeinnes
Academic Year: 2020 AdVisor's SIgnature .........ccceceeueeunens
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" Heinrich Siedentopf, Karl-Peter Sommermann, and Christoph Hauschild, "The Rule of Law in
Public Administration: The German Approach," (1993).

® Wilhelm Joseph Behr, Systematische Darstellung Des Rheinischen Bundes Aus Dem Standpunkte

Des Offentlichen Rechts (Andred, 1808).
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’ Ludwig Bendix, Das Problem Der Rechtssicherheit: Zur FEinfilhrung Des Relativismus in Die

Rechtsanwendungslehre (C. Heymann, 1914).

% Juha Raitio, The Principle of Legal Certainty in Ec Law (Springer Science & Business Media,

2003).
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des droits acquis)

#anNN13AUATRIENSNLASUNIualneaUSIIU (principle
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of acquired rights) \undnnisfiiensedlildourasgoensunaziarsnaednsile
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o A 1% a R <& v oy
Wwenawarliidlalasgasalussuunguuieeasdu Fdussuunguuiensuaaldlauen
NA170U1581I19MANANUNUALUUDULYNTERFIUE WagndnnN1TANATOIAUT BN BLAY
113lalaggasnaonainiueg 1 udnauduussuunguuneeesiu widnnaafienisAuases

munann1snsaesuiulUlumnaNuiuAsUus UL RgIuE
2.1.2.2.2 vdnnguuneliiinagaunas (le principe de non-rétroactivité)

wdnnguanelidnadoundslussuunguuiediuag
foridatuniendamsufiadsaedlud ae. 1789 Wngldtinsusemaufoaidhednsves
yanauazwalilos a.A. 1789 11m91 8 Taszydn “msasinwyanaaznszyindle uwdiduly
pafingrnesydf uaznguneuiiildgnuszne wasdnadsiuldlngveudengmane
roufinisnszvhsudumuinduasinty 10 wagdoumanmsaenanlagniu YRty

uanednvaldnuslusgessuyguiiansisasyl uea . 1791

MOUNTTEITUYYWMIAITITUSTHT WA A.A. 1795 lasuses

Tovnuvamannganedeunaslilumuseniadnsuasntnivesyanataznaiiies 11meises

1% Jurgen Schwarze, "European Administrative Law in the Light of the Treaty of Lisbon," European
public law 18, 2 (2012).

"9 The French Declaration of the Rights of Man and Citizen 1789 Article 8 “ No one may be
punished except by virtue of a law passed and promulgates prior to the crime and applied in
due legal form ” (“ Nul ne peut étre puni qu’en vertu d’une loi etablie et promulguée

antérieurement au délit et légalement appliquée )
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UsgngAunsdsunsegnsdengranevnaly Tuudingunasiuiangmnedaiansheegimilsie
fmuaLanIn U sengivesUsernsuliidulunuumniifenis uasmsvesiaituiils
doaduiimpmngliarmiin deuiuszavuaunilsazasiionseviing uagluvazifeaiu
1nIN1YessTHarResnanneld nanAeiaunlueuneaums uasUsrrvuIzdes
ansandladmiunisnsgilusuinnvesnuldin winaduasdnionguaneiiioglu
vauzduld szmnvszrruliannsadanalindalufunnguune fessntuing
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Y a

Tadulunendienadnanvazsdunguunsdoundiidasonanainudunsiuusulsdngiue

g1

" The Declaration of the Rights and Duties of Man and Citizen ( in The Constitution of 22 August
1795 ) Section Rights Article 14 “ No law, neither criminal law nor civil law, can not be retroactive
effect ” ( “ Aucune loi, ni criminelle ni civile, ne peut avoir d'effet rétroactif ”)

12 diinnumaunases, ndnnguaneunasasiuaa, (ngamwe: drinanumalnases, 2547).
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2.1.2.2.3 vanauladngiu (le principe de proportionnalité)
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Asdiusseninaldeunasguaziiinneglisiuiasy nevdnnisfinanlatinnssusesly
Tumiﬂﬁmmwammmmmi%’gﬁsim‘éiy (conseil Constitutionnel) wazan1L1e3g (conseil
d’ Etat) Wmdnnsmananadandunanngvanesgessuyeyla

v
v

el lumenguangumvuvesseinadiaaa Lalv

o

AanudIfyiueutlunisldnaniavesdlde1unasy Aer1na13ves Marcel Waline
Unnguuneniideidesvewsuaadslananfsgruianisldnaniialunisunases Faneas
Weupealanuaunanisidgantalunisldgiuiasgmeanguuisumasuledn “nguune
Unaseadunisfinwiieatudiunslunisldnaiiavesdeunasesuaznisindanisldsiung
Tanarududifey Wetnguszasalun1squnsesdnseieg vssyanafiaiy (Ussy1ou wse
91519 INaEow)” 1 nsiiansanysuldndnaiuladadiuiunanainuduaawiua uums
aa = < =2 ¥ o [ v o < '
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(1) aszdrfguemanaMulidnaiu

TuszuunguuieelSaea a1k uniaIsaula 3
Usznas lawn Banadiuimuizaunisnanuniaudugusua (le principe de
’adéquation) nanAudndy (le principe de nécessité) waznanainuladndiuly

ANUNN8DE1LAY (le principe de proportionnalité au sens strict)

(1.1) UFNAUUITAUNTDUSNWIIANUFUGNTHA

(le principe de ’adéquation)

NENAUANIZAUNIONANLINANUFUYNTHE

[ Y]

I [ aa o 1 1 aa a wa v o A o 3
Junanmsifianseddaydn delfvyafedydingnunelaasdoanssinlumeTnguseas

o

' U39130 AeRgiuf, 31891uNsANYIE 150e ndnaulddadiulunisnsisdeureungiuiasy

NINASY 29 YBISTETIHYNUNITITRIaNTnsing (WnsAng1Y 2550).

"% Jean-Paul Costa, Le Principle de proportionnalite dans la jurisprudence du Conseil d'Etat, AJDA

1988.
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(1.3) nananuladndrulumiunuigagiwau (le

principe de proportionnalité au sens strict)

panauladndiulualInunuigg LAY

[
= %

Junannisiiendosanizaunaseninemnudemeiiatuiuiensuainnsidsiuiasy
v

waznan1saliun1sanmsidaunaiyuug Mdanuaunadunseliusenisia e winsgdl

%4

ulyvrglunisadunislag Ndwanen15azidndnsiasn1nUosUsssITULAY $598AD3

<

frsaniannuaunaseninyseloriiassagaslasuiuanudemeveenyusie

ag19lsfinn uwda13ladevesnmznainis

SpossuunSuaalllavvenndnauladndiuinysenaunisiiansanlugdiuuiiediuena

"% Décision n.2004-492 DC du 2 mars 2004, Loi portant adaptation de la justice aux
évolutions de la criminalité, cons. 5 ; decision n.2006-540 DC du 27 juillet 2006, Loi relative

au droit d” auteur et aux droits voisins dans la société de Uinformation, cons. 10.

' Robert Thomas, Legitimate Expectations and Proportionality in Administrative Law (Hart

Publishing, 2000).
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3 Jsgnsite

U38n1543n f13uANNdugNSNaveIn Ty

g1unasgiilesunlaenguune (satisfaire a une triple exigence d’adéquation)

Usen15Nane Nasunamanauddulunis

azlinNsie1 UL (la nécessité) way

Usen1sgaving Nansandamdnaiuladndiu

Tuanunungegsau (le principe de proportionnalité au sens strict)

o aa [

Arod10du TuaIdduvesnnenainis

§gouuny aviuil 21 nuatius 2008' Tuiduassusniiauenainssgossuygidede

1% 1%
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<9 Y

N13MTUIANANABTENINNITAINTENTluadudiudadunisinwaiiuasy

7 Lionel Neville Brown, John Bell, and Jean-Michel Galabert, French Administrative Law (Oxford

University Press, 1998).
18 John Bell, "The Expansion of Judicial Review over Discretionary Powers in France," Public Law,
Spring 1986 (1986).

' Deécisions n.2008-562 DC, Loi relative a la retention de sureté et a la declaration

d’irresponsabilité pénale pour cause de trouble mental.
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170 Dickerson v. United States ,2000

M unsdivesUsanaanigeuisniiy eaduduoruniauresingy mamanielurasduiinng
N32UIUN15 Judicial Review 11lgiuagininaiensuninazinisuseniadasnimuaznisusenialy
S559TNYRURIENIFeIEN JadvEnanisldeiunaluide Judicial Review vesmanianiauiinaienising
SgsTsuYgUetansTaEntuN1siS9AIaEs (Supreme Court) vesanigowinilunsiladeyssiiu
nsfiAusgsTINyUesaniganim Funndinguiinsiaungranegan viengraneiugniluns
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Usemeafifisgessuyauuuliiduaednuaidnes isgansangquildunagsanlunisunasesssina (British
Parliamentary Supremacy) (11 : Tes FuATasna, ITauIN15ves Judicial Review Evolution of
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25 UJ.S. (1 Cranch) 177 (1803), see also William W. Van Alstyne, “A Critical Guide to Marbury v.
Madison.” Duke Law Journal 1, Vol. 1969 (February, 1969).
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' Mark A Graber, "The Problematic Establishment of Judicial Review," The Supreme Court in

American Politics (1999).
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""" Richard Rogers et al.,, "An Analysis of Miranda Warnings and Waivers: Comprehension and

Coverage," Law and human behavior 31, 2 (2007).
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971

Jananantavagulaimangaifnszuiuazilundnnis
UanldielinisiuseswasAuasemanainudunstiuauwalfigiue lundiininigne

nguuiedaundseanuluanvasinsznudsdnsiasninvestaanyui lasunindiniy

ngrugatuidy nsldgunadinaniedunisaziliadendnnisiinisiuseuazAuases

nananlfinszuinluldallenvielil Wesnussvrvudenldnsnaglddnsiasaniugiu

a

#1199 1AgUTIMINNITUNTNUDIYRIST lngusimanmanaivangauuazefsssu lneng g

P5grsunLiioiruaauUssngRvesuszngutu desdunguuneiilenliasidase

NBUVUNUFIUVBIYARANTTSTTUYRTUTRILY M8l MsiiasandenanFegludwnavesaa

<9

a
geanvesansgousninagiladedvuiniinisidgiuiadenandelunisnsesvinndane

Sgossuuaviselidules
2.1.5 nénanuduaiuauwisingiuslussuunguuneanane sy

nanANTuAsLiUsULIlAg Uy (legal certainty) WWundnnisiilasuns

<9

[ = o v 1 I 1791 & [ &
gRUIVLASHUNUINEAIAY LUTSUUNHNUIYTNRNTNE U ugmzmﬂuuaﬂmiwugm
Yossruungmuneanamelsuwazidundnnisiiagyilinguunetuiiaugndessousssu ®
gj Q’lj P 4 a 6 =2 Ao Y o (% [} Y Y o o 1
U LWE]I'Vm’]'i’JLﬂi’]%'ﬂﬂﬂ{]@ﬁ?ﬂ’]ﬁﬂijisﬁaquqf\]@i’maﬁmqEl@uaﬂmﬁiﬁ%lﬂ’]iﬂﬁmuﬁu\‘i

Tuesrnsdaszmussssuynyseaiunsdunisasioilunisnsznusendnanuduauiueu

wisliignuevseldiu weilugnisinsesilaeg1eseunuisiisnesfnyifsanseddey

<3

vaaanAuTuAiue uiisiigugluusunvessrvungrangananglsy saufaman

a

ngviaenne Mngitesduazinlugnisiiansanuiulinananuduasuwiusuuedfgiue

<9

Aasialuil
2.1.5.1 anszdAgyveamanaNuliuatueuwitingus luusunvesssuy
ngvisngannnglsy

wiagliusingatenuvemdnanuiiuasuueuwisingiuglussuy

ﬂ I UlBl 1 % [ ! ‘fJ [ =] a 1 I U
NUUIYANNINY LT LANANNITAINANIUUNANNITNANAYATITULAIANAINEY LI

' Henry G Schermers and Denis F Waelbroeck, Judicial Protection in the European Union (Kluwer

Law International BV, 2001).

180 UIf Bernitz and Joakim Nergelius, General Principles of Ec Law in a Process of Development:

Reports from a Conference in Stockholm, 23-24 March 2007, Organised by the Swedish Network F
(Kluwer Law International BV, 2008).

18 Raitio, J., The Principle of Legal Certainty in Ec Law.
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182 patricia Popelier, Rechtszekerheid Als Beginsel Voor Behoorlike Regelgeving (Intersentia

Rechtswetenschappen, 1997).
183 \/on Arnauld, A., Von Arnauld, Vélkerrecht.
" bid.

185 Constitucion [C.E.] art.9, para.3 (spain).

186 Nigel Foster, Austrian Legal System and Laws (Routledge-Cavendish, 2013).
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187 £ Bydlinski, Juristische Methodenlehre und Rechtsbegriff (Wien, Springer Verlag, 1982), 325-329.
He proposes four elements of legal certainty, namely “Rechtsklarheit, Sicherung der
Rechtsdurchsetzung, Stabilitat des Rechts, Zuganglichkeit des Rechts.”

'8 Schermers, H. G. and D. F. Waelbroeck, Judicial Protection in the European Union.

189 Algera and others v Common Assembly [1957] ECR 83.

%0 Schermers, H. G. and D. F. Waelbroeck, Judicial Protection in the European Union.
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AN ARAEANT AUETRFIEANS, UPNINL1BBFIIUAIENS, 2536).
%5 Article 7. [ No punishment without law ]
1. No one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence under national or international law at the

time when it was committed. Nor shall a heavier penalty be imposed than the one that

was applicable at the time the criminal offence was committed.
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%% Schermers, H. G. and D. F. Waelbroeck, Judicial Protection in the European Union.

1% figae) 2ATmuAud, “ndnanuduaiuouwiligiue,” GrednusUSyyiumdadia @193
URHF1EnT AULTRFIENS UNINYIDUTITUANERNS, 2554).
%8 Foafeanu.

Y7 Schermers, H. G. and D. F. Waelbroeck, Judicial Protection in the European Union.

%8 fisfieg] WA TauaIud, "anauiunwiueuwilifgue.”
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199 fsage] 2WATAUATUA, “Mé’ﬂmmﬁumLLﬂuauLLmﬁagmz,” (nelinusUsygrumdudia @113
URHF1EnT AULTRFIENS UNINYIDUTITUANERNS, 2554).

% Geérard Farjat, "Propos Critiques Et Utopiques Sur L'évolution Du Droit Fconomique Et La
Mondialisation," Revue internationale de droit économigue 17, 3 (2003).

YV ECY, 6 April 1962, Bosch, case 13/61, Rec. ECJ 162, p. 89.

?%2 Case C-110/03, 14 April 2005

29 Schermers, H. G. and D. F. Waelbroeck, Judicial Protection in the European Union.

2% YszmeauBntavdulvgvesananglsy Wulssmaaunneydyarelsdindednsuyvesu (ECHR)
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