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# # 6086026234 : MAJOR LAWS

KEYWORD: Trade Competition Act, Filing damages claims, tort
Phasit Watcharakorn : Legal Issues on Damages Claims Arising from Competition Law: A Comparative
Study of German Law, Japanese Law, American Law and Thai Law.. Advisor: Prof. SAKDA THANITCUL,
Ph.D.

Filing damages claims in accordance with the laws on anti-monopoly or the laws on trade
competition is crucial for business operators who are the injured, as it is the only important tool for the injured
to claim for damages from violators of the laws on anti-monopoly. Business operators, as the injured, could
institute claims on the basis of (1) the laws on trade competition, namely the Trade Competition Act B.E. 2560
(2017) and/or (2) Sections 420 and 421 of the laws on tort, which are general rules provided in the Civil and
Commercial Code. The Trade Competition Act B.E. 2560 (2017) consists only 2 provisions regarding damages
claims, which are not distinctive from those provided in the laws on tort in the Civil and Commercial Code.
Moreover, nothing in the Act stipulates any special incentives for private parties to institute claims on the basis
of the Act. For these reasons, the author, therefore, conducted research and analysed damages claims in
accordance with the laws on tort and the laws on trade competition of Germany, Japan and the United States
in order to draw a comparison and make an analysis with those provided in Thai laws. Consequently, the research
demonstrates that the Trade Competition Act B.E. 2560 (2017) does not stipulate any special regime for damages
claims, which is different from those provided in the laws on tort. In this connection, for the purposes of
promoting free and fair competition and pursuant to the object and purpose of the law, it is reasonable to
amend the Trade Competition Act B.E. 2560 (2017) to allow the injured private party to file damages claims
directly with the court after the Trade Competition Commission issues an order declaring violation of the Act
committed by business operators. If the Commission orders that a business operator violates and that a case
should be filed, such business operator shall have the burden of proof, which will be beneficial to the injured
private party when filing a case and attesting evidence before the court. In addition, if the court finds that a
business operator violates the Act, the court shall order treble damages of the actual damages to the prevailing
injured private party, in order to be distinctive from the laws on tort and to deter further violation. Lastly, the
provisions relating to the statute of limitation should also be amended to be appropriate for the injured private

party to file damages claims in accordance with the laws on trade competition.

Field of Study: Laws Student's Signature ........cccoveveeverinenns

Academic Year: 2020 Advisor's Signature .........cccoecveeiveinrnnes
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" Gerald Splindler and Oliver Rieckers, Tort Law in Germany, p. 34.
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® Section 823 of the Burgerliches Gesetzbuch “(1) A person who, intentionally or negligently,
unlawfully injures the life, body, health, freedom, property or another right of another person is
liable to make compensation to the other party for the damage arising from this.”

? Indns Yeyeyiius, AadeutulSyyin nguanewSeuiieulve dulssanangmaneuiulssme, win 33.

'W. Zdzieblo E.J. Cohn, Manual of German Law 2ed. (Oceana Publications, 1968), p. 156.
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" Ernest J. Schuster, The Principles of German Civil Law (1907), p. 66.
' Section 276(2) BGB

' Gerald Splindler and Oliver Rieckers, Tort Law in Germany, p. 53.
" W. zdzieblo E.J. Cohn, Manual of German Law p. 155.
" Ibid., W. Zdzieblo E.J. Cohn p. 156.

16 An Introduction to Comparative Law trans. Tony Weir, 3 ed. (Clarendon Press: Oxford 1998), p.

64.
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" loannis Lianos, "Causal Uncertainty and Damages Claims for the Infringement of Competition Law

in Europe," Yearbook of European Law, 2015 pp. 1-62 (2015).

'8 Section 826 of Burgerliches Gesetzbuch “A person who, in a manner contrary to public policy,
intentionally inflicts damage on another person is liable to the other person to make compensation
for the damage.”

' James Gordley, Foundations of Private Law: Property, Tort, Contract, Unjust Enrichment (Oxford

University Press Inc.2006).

2 Indns Yeyeyitus, argeutulsyailn nguanewseuiteulng dulssananguanauunyseme, win

55.
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! Gerald Splindler and Oliver Rieckers, Tort Law in Germany, p. 116.

%2 Section 823 (2) German Civil code “ The same duty is held by a person who commits a breach
of a statute that is intended to protect another person. If, according to the contents of the statute,
it may also be breached without fault, then liability to compensation only exists in the case of
fault.”

? Florian Wagner-von Papp, Germany Competition Law, 10 ed. (Wolters Kluwer Law and

Business2013), pp. 135-136.

* Dietrich Hoffmann, The German Competition Law : Legislation and Commentary (Kluwer Law and

Taxation1983), p. 99.
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% Section 249 (1) German Civil code “A person who is liable in damages must restore the position
that would exist if the circumstance obliging him to pay damages had not occurred.”

% Section 251 (1) German Civil code “(1) To the extent that restoration is not possible or is not
sufficient to compensate the obligee, the person liable in damages must compensate the obligee
in money.”

* Section 252 German Civil code “The damage to be compensated for also comprises the lost
profits. Those profits are considered lost that in the normal course of events or in the special
circumstances, particularly due to the measures and precautions taken, could probably be
expected.”

8 An Introduction to Comparative Law p. 64.
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# Section 826 German Civil code “ A person who, in a manner contrary to public policy,
intentionally inflicts damage on another person is liable to the other person to make compensation
for the damage.”

% Section 823(2) German Civil code “(2) The same duty is held by a person who commits a breach
of a statute that is intended to protect another person. If, according to the contents of the statute,
it may also be breached without fault, then liability to compensation only exists in the case of
fault.”

*! Gerald Splindler and Oliver Rieckers, Tort Law in Germany, pp. 123-124.

*? |bid., Gerald Splindler and Oliver Rieckers p. 140.

** Section 849 the German Civil code “If compensation is to be paid for the value of a thing of
which a person has been deprived, or if compensation is to be paid for the decrease in value of a
thing as a result of damage, then the injured person may demand interest on the amount to be
paid in compensation from the date on which the determination of the value is based.”

* Section 246 the German Civil code “If interest is payable on a debt by law or under a legal

transaction, the rate of interest is four per cent per year, unless otherwise provided.”
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* Section 195 the German Civil code “The standard limitation period is three years.”

% Section 199 (1) the German Civil code “Unless another commencement of limitation of is
determined, the standard limitation period commences at the end of the year in which: 1.
the claim arose and 2. the obligee obtains knowledge of the circumstances giving rise to the claim
and of the identity of the obligor, or would have obtained such knowledge if he had not shown
gross negligence.”

*" Section 199 (2) the German Civil code “Claims for damages based on injury to life, body, health
or liberty, notwithstanding the manner in which they arose and notwithstanding knowledge or a
grossly negligent lack of knowledge, are statute-barred thirty years from the date on which the act,
breach of duty or other event that caused the damage occurred.”

% Section 852 German Civil Code “If by a tort the person liable to pay compensation obtains
something at the cost of the injured person, then even after the claim to compensation for the
damage arising from a tort is statute-barred he is obliged to make restitution under the provisions

on the return of unjust enrichment. This claim is statute-barred ten years after it arises, or,
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notwithstanding the date on which it arises, thirty years after the date on which the act causing the

injury was committed or after the other event that triggered the loss.”

* Rolf Sturner Peter L. Murray, German Civil Justice (Durham, North Carolina Unites State of
America: Carolina Academic Press), p. 47.

“ European Justice, "Ordinary Courts Germany," [Online] Accessed: 11 September 2020. Available
from: https://e-justice.europa.eu/content_ordinary_courts-18-de-maximizeMS-en.do?member=1

! |bid., European Justice, "Ordinary Courts Germany," [Online]
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? anuAdeuagiAUTNY LI INENAYSTINAARS, "WUINITHAILINTUTIN SN UL ATITUNAUNG
wasn Y lANAT "(NTeNTNERATITY, 2553). M 51-52.

> Bundesgerichtshof, "Proceedings at the Federal Court of Justice," [Online] Accessed: 11
September 2020. Available from:
https://www.bundesgerichtshof.de/EN/TheCourt/Proceedings/proceedings_node.html;jsessionid=D
8EBCF294BOE96F870BC62759A19390E.2 cid286

“ Shusms Py, Msinnungm, fain$idl 2 (gals Aousin ouAuT (KAF), 2549), nih 18-19.

* Rolf Sturner Peter L. Murray, German Civil Justice, p. 15.

% Section 253 Code of Civil Procedure of Germany
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" Section 275 Code of Civil Procedure of Germany
% Section 274 Code of Civil Procedure of Germany
* BakerMckenzie, "Dispute Resolution around the World - Germany," (2011): p.3-4.
*% Section 392 Code of Civil Procedure of Germany

>! Rolf Sturner Peter L. Murray, German Civil Justice, p. 15.

>2 Section 396 (3) and 397 Code of Civil Procedure of Germany

> Adrian A.S.Zuckerman, In_Civil Justice in Crisis : Comparative Perspectives of Civil Procedure
(Oxford University Press1999), p. 208.

** Section 405 Code of Civil Procedure of Germany



60

nilsAaLiedeama sl IdnAURDES U8 UNYINLNAEALA > drSuneIULeNaNs

o
(% IS

Wumaiigunadslviganudameuenaisauiiesravesgnnudndienilala ™ Bnnsaad
grunalaensslunisddbidineunangiuduandune1u®’ Inefidloduneruasamaazds
goj v v d‘ o o a U a d58 o ! =) 3 = aa

uninnegumanguieraininwdnduad > lunisimuaandemetumaiinadiidaly

J ! I~ (Y 59 o o (% "'W o Aa ! VL‘LJ60
ATNINUAAFINIYATUNLIUNANZIUT LASATNUAIUNIATNNINYIAD

nsanssallungrungienansanaNuwineesiv ganuausagnssainialy

[%
Y 1Y 1

Jymdoiaasuazlgmdonguuisld uilunisevssallgmdeisasaludidadiiai
Aruazavssallafseidomatududesindusisaindifies 600 gls winesnin 600 gls
Aaudowiugnssalludymdemianss uwsresugngvssallutymdeniaadsionia
g v 1% g v 2 A o0 o a A g @ a
FuaukalratudusugnlaeuIndudgmndidgvisieiiunsiauinazining
61 ! a ¥ 1 v Al Y o w ! 1
ngviung® dunsdldymdengmneadanuaunsagnssallalagasaiuilifitedninusdotns

10% Wigauansbiiuinmatududndulasusuunnguneligndewseasilinsengmung

[ '
6 o v Ao

dSUNIININTUIVDIMIARNETAIAIE (M1agesTNTuansIalainmasy uava1asgnsu

<9

a 4

gNsIAINAIAN 090 1) 2 H 0T893N A IINAIATUAY LTuLAAIaTUAUTUT

i
L3

ToiiaasaiaiugIuianained wa1szdney® lnasseznaidmsugnssaliugaudos
gnssalnigly 1 Weuduudldsudmininwivesmatuduining usegralsinuliuiv 5

WRUTULA LATIAIANINE®°

>> Section 411 Code of Civil Procedure of Germany
*® Section 425 Code of Civil Procedure of Germany
>’ Section 450 Code of Civil Procedure of Germany
> Section 286 Code of Civil Procedure of Germany
*? Section 287 Code of Civil Procedure of Germany
% Section 300 Code of Civil Procedure of Germany
81 Section 511 Code of Civil Procedure of Germany
62 Section 542 Code of Civil Procedure of Germany
6% Section 545 Code of Civil Procedure of Germany
% BakerMckenzie, "Dispute Resolution around the World - Germany." pp.7-8.

8 Section 517 Code of Civil Procedure of Germany



61

a Y o

N13n1fera]NgAsITHaNITUEST (Second tier appeal) N15fNsoMa

3

gAsTIuaniusigiudealinunindanuinnin 20,000 gls uazdnilaanzludymide
ngvunewiniy lnefiragRsssuaniusigazsuimidedelasuoygialigniainmatu
assalneu uimnluldsueugslienssal gannudaiunsadnild minlasueyginainaa

= a &1 A & o & o a = &
fnleseaginezeygaisediofulymadymnieimuinisinrunguine wieanudu

PULAIVDIAIANINEN

srpznamiuaflumatusuarldszeziig 6 weu fe 1 U dmsulumatu
gnssainazldszesiian 6 wouls 1 U wuiu dmsuszeziailunisfiansanvedialn

aviusSyliuagldsvusiian 12 Weou fis 18 ey usegrslsfionu Fuegiuarueindievadud

vy g &

a & aado v U = 1 [ 67
avan induanngugounenalssyesiiaiuinnit 1 Yluurastuda

3.1.1.7 mMszmsigay

6

a 6 o ! v v (=3 a v < I a
asen1siasllueesdu lasna1iosdeinaaselaasdondudgia il

ToL99590U aatundd lurfazlinlannnalisieinsasaziile lantadesnaadlnasy

Y

[

3 psAUsznau fell (1) anudemesednsnszyliluiins 823 (2) msnsevhiilunisazilie

! =] a !
AINOVNNY kag (3) ANUAIINTOUTEUIMAULAD

3.1.1.8 ayun1sasnRnunguueasilinvasieasiu

miniiferianinisatunsazidangruiondadunianisdn wdaagihafan
flosnnunguunednuazaviiavensesiiuiu liauisatowungrenednuvazasdineesiu
auNns 823 (1) ldudedndla esanmunguunsdnvurasidawesiudenduins
davawindu deldunansludia s1eme w@iaw nssudns wazdnsay o vhusnieatu
n33uAS winslesafudstunmsnsidunstieadieFonandemenmauasusaddaily

ANSLHAVIALADEN

% BakerMckenzie, "Dispute Resolution around the World - Germany." p.8

®7 |bid., BakerMckenzie, “Dispute Resolution around the World — Germany” p.6



62

agslsfinny 91afles¥asmuunns 823 (2) IANS1ENVUBLYITUNIANTT

AnduundyelAnyuseasnauasasyAnady kazeaflawuung 826 ladnmevniaadle
T 1N wENiHuseAAS TSR

mndinsiesaunguuneasilialaeialutuandemenazlasueademe

ad = a = a R o S A a oa Ava 1% s

muUnAfigapdsannisazila feilengadnu 3 Yy (uwstnauans) ndidemes uaglanidl

4

nszlunsiigayl

nsflfananesiesdematudy (manesiuviemasy) lnganssaldera

[

anasal (Aasgvsemagesy) wasfniviermagni (Magesgnsemaaniiussy) wauaUsean

43

sala

VO UNTNENANN

el malueesiiuagldszuulda Inefinsdegrnulifienarsegidiaaun

Y

aunsadermSessamaliiolinuneissnneuenalsiegiuananisueniay/ e en sty

U =)

1o 8nlarmadionunalaensslunisdslmimeunangiutuundunenu
3.1.2 ngviangdidu

3.1.2.1 uulAnNugIY
a Yo a a a . o a
ngvunegdugalusia sunsnasinngruiedulusa (Kanj) wazans
YRouAsaNaLAnarulanaAsIaes nguunegUueraisivdlasuienguuneadelniii

Wdslufiuwuuveaingminedulusuaransvitenauvioagususensln®

Tud A.d. 1853 U UaNNAAUIINENT TR adUY dUSdun Kanacawa
T 9 L] o [ Y] g

[ M LY a [ A

WaansAndvansgowsn warauSdyy1du 9 duafngiuan Wevutugiylsiudy
AnAvesansguarelsUIusunseslianseuulunuazasowaiusig q lnenisliannense

FIGIUNADNTLINTNTIANOTWAURA T UBINInATIAY Fan18raIndnIsUG IR

Cyunwna AvsuUNs, woultau’]l a9t @ 9 uNT AN 2563 wua 9 U

https://oia.coj.go.th/th/file/get/file/2019013184d753a5f49ca336156678f24a90aad2104416.pdf



63

Wl a.a. 1868 Sgurawdyudunisndnanninunsnssuliganaivnssu® uagyazasnag
Y 19 va (Y Y = 1< o 4 =

seuvunguanguuvadendlviauiuads Fadunisvilvissuunguunevesdgduiiniig

U LY Q‘ dy IS ! (% v d‘ IS

uaigiiuanniy lnednsuseniasnesgsssuugaduusnidle U a.a. 1889 Uszaiangvung

wie U A.71.1898 wazUszudanguungniaivdide U A.a.1899 dmsun1ITnTEsTINYLY

wazUszananguinetusguad Uulalydld etmgnguuneainvateyseinalagianiselsy

o

1T WAHNUIEAINA 13 LYW Hermann Roler ¥1318858 U Gustave E.Boissonade
1S aea William Grigsby Y1I99NE ﬂizﬂauﬁ"udaw’?f%ﬁmii'w%’gﬁismuﬁﬁgl,l,awszma
ety Smansiansdandasemaaeudinmdoduiludg Juogudwinliindnw
wantuldiFsuainmansinsgansUssnauazinneluduasuiudldewiussens
waniueguds Sevinlisuldiuseiisfivnuiinanuansnisaouresmansians §
FsUszInAmaITL mi%’mmﬂawmamﬂqisﬂmmﬂfwﬁwm Tnelanizog 198 gy

wosiulazdiuaa dealldndnalannuegraiuladanoUszuiangnuisinlazngvuie

a 2 o

widlggvesg U wiogelsiniu guunlasudninangruievessdinguruiu uenaind

o

=

Tugreiigyudansedldniunazinvdle nguunevesussimaldniuuasinualanls naewduy

<3

o !

Yuadetagiunlasudninatidenguune ldviunazsinwilsod

Y

¥
=

WugungvsnevesdUu F

Unauiu’
duBvinavenguingansiu nMendaasiulanAseiaemdndgUuuwi
#49A511 N181AN199AAT09989NBINNAINUSHAT (The supreme commander of the allied

powers (Scap)) @ 4 uldsudnSnanisnguuigainansgeiuininleiduiu 199910

ansgousnlidunufsulasaisweasugianasseuunguuneveUu lnganizegneas

a a L4

® finan stinna wazalywa InAse, ngranewtsiuniansatlulsemagyu Tueans1aisd as.Anen sin

na kagAn1313dAUelReIAT I1aInIalNIINeNds NOMINLUITuN1INISATUYSEINAY YU anaIn

glsy aviusansisuspeasuil wnviald wasdedlus (@infinidagaysu: 2562), wi 30.

% Emi Matsumoto, Comparative Tort Law Global Perspectives, ed. Anthony J.Sebok Mauro Bussani
(Edward Elgar Publishing2015), pp. 360-361.

" pysmivg e dey, anudunnieiiussuunguanegdu.”



64

luieewessTassuyy ngvungunsludIuATEUATILAZLIAN NYUNIETTNANTUIAINDIY
NOMIEAAIANENNTNINTONYUUETINIEATIANTNINITIULALAANSANTNG Uazng a1y

Josiumsynvin’

msiguuidussmailiszuuuszmnangaeviessuunganeatednual
dnusluieiiuUszmelne nedsgossuymilungmnegdn uazdssuulssuianguneg
wan 9 bawn Uszulangunuiewne Ussuianguuienitisd Ussuaangnuigeiyl
UszanangringIERsanauun uazUszananguuneiiansanaueig deseuuaa

A ) A a ad 1 o U &
vaagUuaziuszuumaligl (RANTaARanIswne 8191 UnAsed) aganuasuduma

[V o
v LY = vV o

MelluszananguaneunsgJuily Iadedu 5 ussn Fsludiunguaneasiia

'
| =

Yo Yuly nguuneanvuzasilinazegluusing 3 Faludiunisvesnguuiednuasvil

(% (% v = a 1

uildnuaizadieadsiulussinaunagesiuuazisana JldvinareUssinangmineuns
ﬁﬂun
3.1.2.2 msflasfasrndemenangneazfianeldnguunedu
mf\mﬁnlé’dmgwmaé’ﬂwmzamﬁmaqzijqufuﬂisﬂauﬁaadauﬁwﬁm
A0IdNYNE Ao NMIHANYDINGMUES NYNzasldnf TUN1INAIUTEINA Lagn1IWaIL
nquineazdalaediuies™ lnsnsfleadsnandememunguusazdanluvesduiy

v wa

Usngegluningi 7097 vesussaiaunsYudslydgaliin “glaaslansoussundude

2 finan stinna wazedywa InAshl, ngranewdsiunianisalulsemagyu lueans1aisd as.dnen sin

na wazAaNsdaudfans Juainsaluninends nguunewtsduniinsdntulssmeagyuy annn

glsy aniusans1susyeasuil invild wasdeAlus, wih 31-34.

" Hiroshi Oda, Japanese Law, Third ed. (Oxford University Press 2012), p. 180.

™ Emi Matsumoto, Comparative Tort Law Global Perspectives, p. 359.

"Article 709 Civil code of Japan “A person who has intentionally or negligently infringed any right
of others, or legally protected interest of others, shall be liable to compensate any damages

resulting in consequence.”



65

[

azllndnsla q vouldu vienaustlevingaulasuauAuAToImIUNgMIY Aosualye

Fulmmaunuiennudeneainnistu”

ausufinvesyanalunisnsevivamuesiudesd asnserin Tasmneds
mawdeulmlassdinlunaedoulmiu nufnsmduliinsgyiauming q dosnsei
Tagaslansouszumbuias d9lnsasla mnedsdaiiiaasawesnisnseyidunsldiianig
avidln drudszumdudonnefinishiitemansanszsaainanusednseds uinisay
¥ y3penananliinanudszanmiauide aanngnszsiiintdideaszsinge Tausaziiuain

4 d‘d‘ v CY % gj =< a a Aa d‘ aa a
ninnvzResseiinse ety (Breach of duty) asiuiazilindnsvesynaadulagnuliiiidns

razLlndnduu’’

lunguuneguazlildmiasdanangrany Tudssiunguranegiuanuae
azilla 11931 709 9199zguilewdndauiunguuneieesiy 11931 823 uanildus1eain

NOVINEaZIlnNINgT 823 Y94LEaTIIU

Ly |

il esannieasy udgaiAi1 “A person who, intentionally or negligently,
unlawfully injures the life, body, health, freedom, property or another right of another

person is liable to make compensation to the other party for the damage arising from

o a v v

this.” winguanedJulaladyaldadeiuiunguuneeesdu uwingruivasidiagyule

UnyaA11 “A person who has intentionally or negligently infringed any right of others,

or legally protected interest of others, shall be liable to compensate any damages

resulting in consequence.” InedYuldA1in “azilindvnsvesynnady (Infringement any

[% '
LY a

right of )” Astiudsaneaindnslueesiu Wesanluwesiuaznuneis dvssududnsiaeg

v o

WarAHY (Absolute right) wintlu lallv@nSdusa (Relative rights) Tne@nSiAnuin Taun

o
v 6 o U

" lndns Yoyayius, anaeutuliggiln nguaneSsuiieulne dudsganangmanewunyussmne, wii
36.

" Gerald Paul McAlinn Kenneth L.Port, Comparative Law Law and Legal Process in Japn, Second

ed. (Carolina Academic Press), p. 913.



66

anslagnyinire ansluewnde ansluaian anSlunssuans uasdnsdu q vihwewdeiiu

ASTUEANT'®

A7 “azilinfang)nuny” veIngninew sy (Unlawfulness) 3811a3u1ein
lasauAislasulnynIunguue wid msur131aidnf oAIUA UATEINIUNY Y
(Legally protected interest of others) quﬁ'lﬂq UILUIVYIBAIIY ﬁ‘m%‘mamﬂﬂaﬁ'u ”
(Infringement of a right) ‘Lﬁmamqwﬁummd’l” ‘Uiﬂﬂa{ﬂ’mLLu’JﬁWﬂW’]ﬂU’]ﬁﬂaﬁﬂﬂﬁjﬁu
Plgwandenisesuieiedniedalaeg1amils (Infrineement of a right) usinduldasune
azllinfiaAuANATEININN MUY (Legally protected interest of others) Jutadenis
“One of the interests” \udauldidesonisiaaudemelagyunnasssunInIsazmodd
AMUsEInTETaUsznaume®

NnsavkiindnsvesuAnadu (Infringement of a right) T vaneANINDL

[
v A a

Junsaziliafsewlieiinanudemenednivesyanadu vl dvivesynnadutiuaziull

a

1 [ PN ~ & &) a a a 4 1 o & £ < a Al

AMUMNERE19NI1e Inendnsvesunrad utuluansytalanla lddndudealudnsly

[y & . | o [ a a a  al aa a  al a
nSWgAU (Property right) 11w e19dudnslugiusvesunna ansludin ansluasamn
a a a a A a a a (=3 = a v vy a af 1
dvsludeideavsednivasyanaduiny iWesannguuneazidalilaasednsvuunlmg

5% a ada 1w a ad ) a a g a =
WAANATOIEVETNRYuAarANTaU o MuauAIiuAL® wasdnvnuaiiioninuing 710
YaUsEIaLI Uy JyelAdn “yaraladeiasiulinualdadulrumaunuivonnudeniy
MUUNLIATINOU IApaldAdulunauny udanudsmetuaz lileditu wazliianu

= & N = A o A a  a o ea A < y YU Y
LYY UUISURNDINNY LETNIN GUEJLaﬂﬁwiaawﬁiuw‘JWEJawUEN‘U‘ﬂﬂaEJuﬂmJJ AIUULLAT

" lndng Yoyayus, enaeutuiiyanln nguinawssuiieulve dudssananguneuunyuszme, wii
39-49.

" Emi Matsumoto, Comparative Tort Law Global Perspectives, p. 368.

80 Supreme Tribunal, 28 November 1925, Supreme Tribunal Civil Reporter (Minroku), Vol.4, p.670

# Emi Matsumoto, Comparative Tort Law Global Perspectives, pp. 364-365.




67

a A = & o a A (% v
ﬂﬁﬁll']ﬁlagLM@QQUQQQH@W@Iﬂ%WﬂUWﬂ@LﬂEJ'JﬂUﬂ’ﬁf}q\ljﬂ“U?@Vl']ﬂﬂ']iﬂ?ii']ﬁ@ﬂﬁ]’]uﬂ{]‘lﬁu'w

Anwazaziinnuung 709 e

faudunusszndnenisnszinuwazna nande landdnisenisiigais

ANMUAUNUTIZNINNITNTEVNVBITNALAUKNATLANA A TUIUNITIEINRUNTEVNATY AT

b2 14
[ Y = A o

Aawnland lnensigaudsnnduniszunlandegedadatdung Fadnswaumgueiiuun
TupfineiutaiieviseInie MsnszyieuRnuesnng wioanusuRntundniaue 1Wunis
gINALANAIMMENFIULRFIUAIANUFUNUTTENTNNINTEYIUATNAVDIT AL AITULE?

v llanndedSeu 1He9annaAudenieu1eg19e19ttseazianuinninadut davinla

Jululdldviadunsenilandesfigadidninnnnisnssiesinaslaemanisalladu

v

v 5 d‘ 1 = Y v Y a Q‘ ‘4’( I ! a
NS ANUU mazy}ﬂiumlmwmuﬂwm’mazmmm@Lawwu’mmﬁuu Taedinisiauainluad

4 6

a [y a 1 o 1< a 3 [ v € | o .
LNYINUUANY 13JT\]WL‘LJ‘LW]@ﬂWEﬁ"\]Uﬂ\‘iﬂ’NNﬁMWUﬁi%M’]’Nﬂ’]iﬂi%‘ﬂ’]uagﬂ\la (Causal link)

v A

Tusgaundanudululageunn (High probability) waigaufisszauanudululdimeme

(Probability)®

Y =

Aalulad 3so19ananladnguunsluisesasilinniuunsy 709 desdusznay
At 4 drulaun 1.06nszviazlla ldd1aznsevinlee adla nieo Yssumduaslunis

Y

o < a a a r-ﬂll 1 o = v v & 1
NIEN 2.L‘U‘Uﬂ'ﬁa$Lﬂﬂamﬁﬂaﬂuﬂﬂa@UIG]EJINGUE]‘UWJUﬂ{]MN']EJ 3.UAIMUFAUNUDTENINAG

[ |
= =

o = = a ] Y s a Sy £4
nsgviuazia 4dlanudemeiintu Janulainesdusznavlumeazidavaidaiuaiu
1 ) 3 | 3 a a
asnna iy aedUsznovludlunisnsyaNuialulszuianguieeny1ves Ju
= 3 [J a & o 3 o & IS o a a &£
FeasAusznaulunisnsevinuiineigtuilesduseneuisll 1insnseviiafadu 2.013
nspvindulveuslengrang 3.danuduiusseninnisnseyiiasng 4.4nseyinNua1Nnse

Tunnsnsesin®

82 Hiroshi Oda, Japanese | aw (Butterworths London, 1992), pp. 214-215.
% |bid., Hiroshi Oda p. 209.



68

3.1.2.3 nansnallunisnivunatdevialuafasiiin

nsAasIA@eniely Ty ey luninsy 416% 417% way 418%

v Y

v szrauns Yy Faiansantadn lngundudduveuiunvenisidardulnumauny

a =

avan dadundludg Y uasidw mvundn “daumuizan” (Adequate) nioly

Y

[ d‘

nuundyafRvesngvuny lagaziiansundadadesng 4 wuanud Ay vednsiignavilia
HANTENUVBIANMENMY FULUUIDINTYINAZIR 13U minnsnszviudululneanuinay
' ° o | a oA & a
iuﬂizmmmmmmmLaamsmmmmmalﬂqmmqmaﬁmawwm TurizinnAu
Lﬁa‘maLﬂumammﬂmmﬂizmmLﬁmasmlﬁmeuauLﬁumsuaaﬂ'ﬂLﬁwwawgﬂﬁﬁmmﬁu

Taganudeniednen arwirandwluls (Pecuniary) wag ldaruisarmwiandwivla

(Nonpecuniary loss) lngii Andemefiauiandulfuladu sadeilsianamnelesae

(%
& a

dunutdgglunans ngdu ulaeunAA1aasNaNTUID951ATMANA UYL LN AR

\deving®’

o U 1 a ‘ﬂl ng a d‘ 1y ! U Y a 1
dusuAndemeiionisasineiy ﬂ{]'ﬁlﬂﬂ’ﬁ%LM@@QUI@JU@N?UIMWEJﬂﬁ’]

aAulvunawny enisasinelawsagials sizdnseulauigasisuzvasUsemase

& Article 416 Civil code of Japan “(1) The purpose of the demand for the damages for failure to
perform an obligation shall be to demand the compensation for damages which would ordinarily
arise from such failure. (2) The obligee may also demand the compensation for damages which
arise from any special circumstances if the party did foresee, or should have foreseen, such
circumstances.”

% Article 417 Civil code of Japan “Unless other intention is manifested, the amount of the damages
shall be determined with reference to monetary value.”

% Article 418 Civil code of Japan “If the obligee is negligent regarding the failure of performance of
the obligation, the court shall determine the liability for damages and the amount thereof by taking
such elements into consideration.”

® Hiroshi Oda, Japanese Law, pp. 218-219.

8 Yutaro Kawabata Akihiro Hironaka, Toshihide Haruyama, "Japan," [Onlinel. Available from:
https://www.jurists.co.jp/sites/default/files/tractate_pdf/ja/Product_Regulation_Liability Review 2

_Japan.pdf
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& Article 721 Civil code of Japan “The right to demand compensation for damages in tort shall be
extinguished by the operation of prescription if it is not exercised by the victim or his/her legal
representative within three years from the time when he/she comes to know of the damages and
the identity of the perpetrator. The same shall apply when twenty years have elapsed from the

time of the tortious act.”
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1 41: Kenneth L.Port, G. P. M. Comparative Law Law and Legal Process in Japan. Second ed.

Carolina Academic Press.
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“ Article 44 Court Act of Japan “(1) Judges of the Summary Court shall be appointed from those
who have been the President of High Court or judges of a High Court, or who have held one or

more of the positions referred to in the following items for three years or more..”
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°! Joseph W.S. Davis, Dispute Resolution in Japan (Kluwer Law International1996), p. 72.

°? |bid., Joseph W.S. Davis p. 73.

** Supreme Court Of Japan, "Outline of Civil Procedure in Japan,'(2014). P. 7

 Article 35 Court Act of Japan “A Summary Court shall handle cases through a single judge.”
% Supreme Court of Japan, Court in Japan (2018), p. 6.

% Supreme Court Of Japan, "Outline of Civil Procedure in Japan." P.7

T Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake, Civil Procedure in Japan, 3 ed. (Juris

Publishing,Inc.2018), p. 372.
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*® Supreme Court of Japan, Court in Japan, pp. 7-8.
*? Ibid., Supreme Court of Japan pp. 4-5.
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1% Article 40 Court Act of Japan
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192 Article 41 Court Act of Japan

1% Carl F. Goodman, Jusice and Civil Procedure in Japan (Oceana Publication Inc2004). P. 235.
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105 yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake, Civil Procedure in Japan, p. 540.

1% Joseph W.S. Davis, Dispute Resolution in Japan, p. 249.
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197 Civil Procedure code of Japan, Annex 1(1).
1% Article 133 Civil Procedure code of Japan “(1) An action shall be filed through the submission
of a complaint to the court (2) The following particulars shall be entered in a complaint: (i) the

parties and statutory agents; (i) the object of the claim and a statement of the claims.”

1% Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake, Civil Procedure in Japan, pp. 363-364.

"9 Article 137 Civil Procedure code of Japan “(1) If a complaint is in violation of the provisions of
Article 133, paragraph (2), the presiding judge shall specify a reasonable time frame and order that
the defect to be corrected within that time frame. The same applies if the fees for filing of an
action required under the provisions of the Act on the Costs of Civil Procedure (Act No. 40 of 1971)
have not been paid. (2) In the case as referred to in the preceding paragraph, if the plaintiff fails to
correct the defect, the presiding judge shall issue an order dismissing the complaint. (3) An

immediate appeal may be filed against the order as referred to in the preceding paragraph.”

"1 Article 138 Civil Procedure code of Japan “(1) A complaint shall be served on the defendant.”
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12 Article 139 Civil Procedure code of Japan “When an action has been filed, the presiding judge
shall designate a date for oral arguments and summon the parties to appear.”

% Supreme Court Of Japan, "Outline of Civil Procedure in Japan." p. 10.

1% Article 165 Civil Procedure code of Japan “Article 165 (1) In closing preliminary oral arguments,
the court is to confirm with the parties the facts that will be proven through the subsequent
examination of evidence. (2) If the presiding judge finds it to be appropriate, in closing preliminary
oral arguments, the judge may have a party submit a paper document summarizing the issues and

evidence as arranged through the preliminary oral arguments.”

' Yukiko Hasebe edited by Adrian A.S.Zuckerman, Civil Justice Reform: Access, Cost, and

Expedition. The Japanese Perspective. In Civil Justice in Crisis: Comparative Perspectives of Civil

Procedure (Oxford University Press1999), pp. 238-245.
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16 Article 185 Civil Procedure code of Japan “(1) If the court finds it to be appropriate, it may
examine evidence out of court. To do so, it may order a member of a panel of judges or
commission the district court or summary court to examine evidence.”

"7 Article 204 Civil Procedure code of Japan “When examining a witness who resides in a distant
location, the court, as provided for by the Rules of the Supreme Court, may examine the witness
in a way that enables persons at a distance to communicate with an awareness of one another's
state of being, through audio and visual transmissions.”

18 Article 205 Civil Procedure code of Japan “If the court finds it to be appropriate and neither
party objects, the court may have a witness submit a paper document in lieu of witness
examination.”

"% Motoaki Kimura, Special Methods for Examination of Witnesses (2003), p. 137.
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120 Article 201 Civil Procedure code of Japan “ Except as otherwise provided, the court shall have
a witness swear under oath.”

! Supreme Court Of Japan, "Outline of Civil Procedure in Japan." p. 15.

122 Article 226 Civil Procedure code of Japan “ Notwithstanding the provision of Article 219,
documentary evidence may be offered by petitioning the court to commission the person in
possession of the document to send the document.”

1% Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake, Civil Procedure in Japan, pp. 458-460.
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124 Article 213 Civil Procedure code of Japan “An expert is designated by the court in charge of the
case, an authorized judge or a commissioned judge.”

1% Article 214 Civil Procedure code of Japan “(1) If there are circumstances in which an expert is
involved that could prevent expert testimony from being given in good faith, a party may challenge
the expert before the expert enters a statement about a matter involved in the expert testimony.
The same applies if, after an expert enters a statement, any grounds for challenge occur or a party
becomes aware of the existence of any grounds for challenge.”

1% Article 131(2) Rule of Civil Procedure of Japan

27 Article 215 Civil Procedure code of Japan “(1) The presiding judge may have an expert state an
opinion in writing or orally (2) The questions as referred to in the preceding paragraph are asked by

the presiding judge, the party requesting the expert testimony, and the other party, in that order.”
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128 Article 248 Civil Procedure code of Japan “If damage is found to have occurred, but, due to the
nature of the damage, it is extremely difficult to prove the amount of damage that occurred, the
court may reach a finding on the amount of damage that is reasonable, based on the entire import
of oral arguments and the results of the examination of evidence.”

1% BakerMckenzie, "Dispute Resolution around the World - Japan," (2011): p.6.

0 Article 281 Civil Procedure code of Japan “(1) An appeal to the court of second instance may
be filed against a final judgment that a district court has entered as the court of first instance, or
against a final judgment entered by a summary court; provided, however, that this does not apply
if, after the final judgment is entered, both parties agree not to appeal to the court of second
instance, though reserving the right to file a final appeal.”

B! Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake, Civil Procedure in Japan, p. 516.
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132 Article 285 Civil Procedure code of Japan “An appeal to the court of second instance shall be
filed within an inalterable time frame of two weeks from the day on which the written judgment

document or record as referred to in Article 254.”

1% Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake, Civil Procedure in Japan, p. 519.
134 Article 286 Civil Procedure code of Japan “(2) The following particulars shall be entered in a
petition for appeal: (i) the parties and statutory agents; (ian identification of the judgment in the

first instance and an indication that this is the judgment against which the appeal is being filed.”

1% Article 301 Civil Procedure code of Japan “(1) The presiding judge, after hearing the opinions of
the parties, may specify the time frames for presenting allegations and evidence, amendment the
claim or of the statement of the claims, filing a counterclaim, or adding a claim involving an
appointer.”

1 |bid., Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake p. 524.

B7 Supreme Court Of Japan, "Outline of Civil Procedure in Japan." p. 18.
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1% Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake, Civil Procedure in Japan, pp. 536-537.

% Ibid., Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake p. 540.
19 Article 313 Civil Procedure code of Japan “ The provisions of the preceding Chapter, except as
otherwise provided, apply mutatis mutandis to a final appeal and to litigation proceedings in the

final appellate instance.”
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FUAULTUILANTULAFAAIUEINI8UD9AR A8 MGTzazIawNes 1 Whaudusuannaly

uludeszezinaniu 5 ¥ LauanueIndneveskaazaf Wi Af IBM Japan v. Kyocera

Tdszazainisiansaiunin 5 U Turaduau'®

4

3.1.2.7 A1sEMsgaU

6

Asensigand ladnisesuiednin n1sensiigatl (Rissho sekinin or Kyosho

[%
v

sekinin) TuglYutul3lddmsunsafginnwlidulaludeiaseinazdnduegalsia

ﬁq

Y
[ d' a L3 2143 & & Y =2 a a 1 { & =

‘Viaﬂﬂ?iLi@ﬂﬂ’]i%ﬂﬂiWéﬁ%‘uﬂJﬂﬂj PNUULLAT "U\‘IL‘U‘UV’YJ’W?,JLﬁENﬂJ’ENQﬂ’J']iJNWHﬁuﬂgﬂiﬂwﬂﬁigﬂﬂi

£ '
6 o 4 (% A

figau lneideniinisenisigadiuazdemineuvang uiloatuayy Waaudelaiaas

W31 709 vasUszanangruiesns Yuluisasazidatu landdesiianl
LauadlaviseUssamiduids 2. N15nTeyiagiia 3.ANudeIe Wy 4.AuduiusTEnIn

ANTATEINLATHA

3.1.2.8 agunsflasafimunguaneazilinva sy

nsflesaflud Yuiy annsahefudsdunisnisdruniosmungmane
Fnwazavifiavead Jumnidieaduszneuniuuingi 709 sulnefiesdusznauldun
(1) finsnszii (2) TagaslavieUszamdude (3) nsnszhazidednsuesyanady

(@) TAnudsme way (5) ANUALNUSTEMINNISNTEYBATHE

' Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake, Civil Procedure in Japan, pp. 537-544.
12 Joseph W.S. Davis, Dispute Resolution in Japan, pp. 252-254.

"3 Ibid., Yasuhei Taniguchi, Pauline C.Reich,Hiroto Miyake p. 435.
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nsilesnfazilindviesamatuy (Aawvimsemauluas) avssalie Aa

a

gNEsal (AALYIINTOMIAGY) Waz)NIFoMANNT (MAgVIBNN1) LaIWANUNTNEVDIUARZAR
Ingldussananguunesiatsananuwis dauluisesemeunangiudunsalifienaise
. < | o v i A 9 v = A ad =

Meaufaunsadeinfesiomatieliviingisenneuiena1siog NuARAN 1 UBNLAL/1T0

rgnsatale
3.1.3  AQuungasiingnigalEn

3.1.3.1 uulAANUgIY

0%

nguunesgsssuyalunguunsgaaluansys audiengruieasUyaf

auSdna wazeininwivaseaneldve Il voesgsssuyey lneidgnainisandy

o

Y =

Aorndunilagldsgsssuynyuarausdyy uadddnguuneuasy (Federal law)

(%

ARAUAR

o o

lnengmaneuasyazaedlidnsiedzsssuye Wewngnentansy duuidnsedunisussaig

Y 9

[
[ |

NOMIY warnounavdigsssuugtuNateeig 9 lawwuiseuy Common law Minguane

Usngegludfininwuinninludssuanguune Wunaliiinisldifinnuwiussingiu

(Judicial precedent) {Juisnsndnlunisdnduadluynig'®

9

'
4:1 o 1

ANMANNATEA 9 LANmUISEUY Common law XInNaukEINULBIIINTY

ES]

wiansgeusnilavszniadududasnmandsngulul a.e. 1776 Anu usnawiesdlg

(%
Y v

U @ & [ A & a QA‘ o [ .
Y9Iy Nan3 g IuYISIN N LA lUADUFIUNANTT Aatiuua NYUUNeYeIdangy (English

law) goufidnSnasionguuneansgowsniegnuuasgang g uneuwds dalu Wunisine

eeutusasuasguulafnukazimuInguuie Common law U9INaT§AULBIN Y

o a

WM nevesra [Wunaliwuiussingiuvesdinineveseaduasesdiovesealunis

1“4 Beau Baez Ill, Tort Law in the Usa (Wolters Kluwer Law International2010), p. 26.
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a a Y] IRy a g v .. Yo
andumraulunn 9 uasy eniuszaeduunnldssuudssaianguang (Civil law) Tnalasu

dvznaNnguInenTuea Wesnniaveglueaniiauvesueauinon’®

losnnansgousnldnguung ssuuABULaUADT AITNG1IUTLAITY

a ]

lusewainguungasilindiulng ka3 1L wIUIsTingIuvesAalulAazAf urIaly

ARvaazdadonarU)uAniu ' wagiaidnanigeiuiniazunasesgluuuaissusy
wnegslsiauluddnduresealunassnasafidnazdrsdsmesurangmune (Secondary
authority) Aagunenguungaziiialanizises (Restatements of tort) 13nvinlag American

law institute kIS edvInalunsinauantune 4’

3.1.3.2 MivasiasAndemenungraneasiinnegldnguuneanigawsni

n1siesdasandenigniungnunazilinneldnguungansgoiuing v
anunsanUeUstiamvesnisasidinldduseian feeludl 1.anusuiinlnensnseyinesnules
(Liability for one’s own acts) Z.ﬂﬂiﬁ‘uﬁﬂiﬂaﬂﬁﬂisﬁwamﬂﬂagu (Liability for acts of
others) 3.A2u5uR A un151aNIE (Specific cases of lability) 4.A27uazdAN195379
148

(Business tort) F3fiansanlanatl

1.AUSURALAENISNSEYINRInuLad (Liability for one’s own acts)

miazLﬁmﬂUwLﬂ%ﬂfua']maaai’WLLuﬂLLU&ié’Lﬂuamﬂﬁzmwiu@' 9 laun
nszilaeadla Uszumiduas wazausuRalagiAsnsn

(1) msazidialagasla (Intention)

s Renaningraneasdafiieatunisnssriilasadady mainvgud

Y A

9949 p5daleian 21 dn1snsevinlagasla tiaaudsuie laedndenielule g ueay

Y

' peter Hay, Law of the United States, 3 ed. (C.H.Beck Bruylant2010), pp. 5-6.

196 y7iing quun, anudidestuintungmneansgewsn, fusiadedl 2 @infiafgywu: 2553), wi
115.

147 | egal information institute cornell law school, "eaulai] Wid L © 8/10/2020. wwa a9 wn:
https://www.law.cornell.edu/wex/tort

'8 Beau Baez lll, Tort Law in the Usa, pp. 39-102.
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wiRBulidnasidusnane Yoides viensnddu lnegnsevilddwosssmnelvinainuus
agla 1y

nsazllinlaen1svindesenie (Battery) Aon1snseyinlagaslalwiinaing
=) =) ! a ! v 150
deve visedaziiindenauy

nsazidinlagnisiuy (Assault) azasetiuiunisazillalagyinieusaesiuns

AuNnInesual Auulin wazdesiuainnisidulin Fenisnseihaglignidles

[ a

319018 uiKgNIaslavzdeuiutinaInnsgnAnAIN!

nsazilalaenisnndalasiiveu (False imprisonment) Ais N15N5211N9

[ v @

nManmiindedasnmeesignaside lnesiuiensnggnasidagninds usdlisindniamd

aanmg >
ANSaLLT AR 8ANULA 818 n199 mla (Infliction of mental distress)

Ao NMsazilaramNULAsIENIIInlanTan1ee TUAlIAAILITan LM AAAINUSURA LA LUy

[

1 1 <@ @ v % a 4 ngJI I4
wing1glsimundonarsnvaniasainlunisnanie (Freedom of speech) Aetiuua"

53 8 & X .

Nsazlnnednla azldianizsianisnseyinNguuswazgnena ' winlu v aaureuvisly

Ly

ansgy daimualiiinisaziliadennudemeniednlasgdesigadiiuiuiisnisnsenuse

J19nednaIe >

(2) n1sazdalagn1snseyiuszanmauiae (Negligence) nuneda fnsevin

% [

avidialdlavddaliiinnisnsgviagile nusinaziladunsiegnsevi lildanusedngeia

" Ibid., 39.

%0 Restatement (Second) of Torts 13 and 18
L Restatement (Second) of Torts 21 and 22
12 Restatement (Second) of Torts 36

1% Restatement (Second) of Torts 46

1% Restatement (Second) of Torts 46 commet (K)
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Tusgauiisyeyyuiiadl (Duty of care) muauAdstunIzAeItu (Black’s Law Dictionary 716
(Abridged 6th ed. 1991)) auduwmaliiianudemeunnignazilin nanfeussumduide
& I o a v v Y [ a [y a =) a é’ 1
yuidunsnseyiiiyaravzdedddanusedaseinietdasiunmsiinainudeniefintuse
N ¢ 19 o vy oA ¥ a =
yaraduluaniunisaiianusaldniussdaseidlavsonanuneglainasiinnnudeme
WAUU (Baccus V. Ameripride Services, Inc.,) WU N15aLLAlAEN1SASEVIAgUTENININ
I3 v 2
nsiugmuAuTngud
nsUssuIMauaeUsEnaUAIgauesAUsEnougelaun 2.1 4wl 9
wnszyilagsedinseiwaynnaduag195euasoU (Duty of care) 2.2 {nseyinlallusie
19 9 3A 0358 ATETe (Violations of the duty of care) lngdgApiauuAuAnasg

Ayayruluanunsaidniuinagnseyiegiale vngnseildanuseinse iswiniiunsgu

Adunsdluntfsdennusednseiiuanadu’® uwinisilanddesigaldmiifiaiy

[
v

szalpseTaduidunisenn A uLa 39nannIsNSen11 9vesusvanludivesiuieg

156

(Res ipsa loquitur)*® glaluad Bryne v. Boadle 1863 nanfie dudugiuliinlaeunfiud?

[
Y]

w3l lifniy Buusyaraenssvhlneyszamiafamamsaity daiu Tandidides
tavIninanaudszaminglisednse Ywessuas wu luaniiad ululsimeuia
ImEJQ’%'J';&Jﬂqaﬁmm"m"ﬁﬂwﬁfmaﬂmﬁamaﬂulmﬂixmwLﬁmﬁu

2.3 m3nserindumalfiAnaudemeoiinanuidovisunyanady
(Causation and damages) AMudURUSsSENINNIINTZLazHE fio N13nTEITess AT
neliinnanuidens veannsaziasvednias laglanddesiiagadindnaenseyili
Anenudeneainnisnszyasdnuessias (The but for rule)'™ wiednteaniwmunads
nalaemsatiuied vFonunssnzYeamauazia winlifinnsnszies A faglifina B muan

nsodminsaslu@anialanag lannnazlywaunn 1w AR Barnett v. Chelsea and

Kensington Hospital 1969 wiguialulsswerunaneu 5 wiRnlagusniuneIu1aa1Lan

> peter Hay, Law of the United States, p. 164.
1% |bid., Peter Hay p. 165.
“" Ibid., Peter Hay p. 166.



87

pndsunszaun laswnnglulsswerviansaauldriulnsdniainnisasialowuasy

< M v 1 < [ [ 1% a  aa
We1w1a wgvsalilanuunmdlagnss deuuguniandudiulddedinasnsigasny
Anmnwdedulilsmeualidessuiafidnvgasdiandnausedaseds (Duty of care)
ualdlvualnensailosanlsaineruiaiilentadesninussunvazliiaelunatuiewniy
AzadlilunTiuna

i8nnquienaluansygs [lawn nguldiuniinisnain (Market share
theory) A nguffirafiinuediusudbrlaniaudiuwuinisnainvesaglidiassuin
\losanirunsanunsaliudunisonselandiifigaidn Snasaulmudugnseiliiae
Audene wu luaf (Summer v. Tice 1980) Tanddusuas 7 1 waz 71 2 lUa1dn
Tnglandlaudnaeisaesdilugnlanddinandymidensyquuesdnasaulaviliiinay
W@evsunlang aalinansunlrdaeivassuidnainaulszuv nisluad (Sindell v.
Abbott 1948) snselanidosn Diethylstilbestrol (DES) snfiu uazliinland sou-land
WunzSanszlden landfeflosuum A B uaz C fudnen lngluadiamanninuliuion
91 A B uag C galdademglilananiudiuniinisnain

(3) nsazidainainanusuAalaeiassasa (Strict lability) Wululfn
d‘ [ a d‘ ¥ v a Y1 3 ay v A a 1 1 16 v
WNeatuazdianliyanasuiinlunawiinyaratusziiliadavieUssunnidude Tngdiulngld
[y o a & 1 a [ 4%’ P23 V1 o 1 v & ~
Aun1snsgihiliivitansaindunsiedulafuiidnvaenssiegazlasadennu lned
Anusuiialaginseainazsdlungnsshasideiidusiumelunisneliiinnisasiiiauinnig
HagavingInlasnseyin 1 gviazidiniviendsy lnednseinaziinasduinggiugaduves

198 L9y AuSURALUNERA U9l (Product liability)

AMNTEUATEY (Highest level of care)
Imaiﬁﬁm%mﬁ%aﬁma%’uﬂmﬁm%‘ummmw%awmmamﬁmeﬁﬁﬁﬂﬁﬁ@é’umwLLfi;:JU%Imaa'N
Liasmauna ausuiialunisiuadaivilunseunses (Wild animal) iilesanngdidn iUl
TunseuasesdosiinuiuRnveuRinndusensiassdnivn Ingliddnseunsesagldniny

szilaseTaunnvuralnulunissednse T4 ausunalufanssuiduliaredunsne

158 Beau Baez Ill, Tort Law in the Usa, p. 41.

%% pozananski v. Horvath 2003
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(Engaging in ultra-hazardous activities) AT UHALA 828 UNTIBUUY BIaUY (Road and

traffic accidents)

2.Au5uRRAlAENTSS¥IIYRIYARaDY (Liability for acts of others)
Wuundyaf@uenaing nszvhazidalagainawd 'y nguuieagli
yARaNIeuaNsmsuRatugnIgvhasdamewdupnaneuenifidlunisnsgyilagianu

=) [ 1
MIBUILUMNAY LU

v v

2.1 NM3nseiazidnvendne §5umun eranadas lneaglvungdnesiusu

Y

v

AAfBLlesaIn gnane Fiuwmun ieonaadns iWudunuveswedrslunsiidfduiusee

YAAATEY LagfunuYeIuenmeyiluuuuId 1 Lasiinaynuiouedn e’

=

2.2 mansyinazifinues win dnisew lneesli {unases Auag viodgua

FWFUAAMILL TN UNATOY ALAT V3BKALE ZABIYUALA TAIUANLANIUNIINTZYITOS
winfieglunisgua®

2.3 m3nseviaziilavesdniiieswewny lngsliidesdninesuinyeuse

NSRS URTIENAN RS9I UNAUaINNT TaINUle

3 anusuiaunisiawzdu 9 (Specific cases of lability)

'
Ly [y

U a [ & [ va a Ly va o Y o
AMUTUNALTUNITHRNIZUULTUUN YEUANNH WU ULYYALNYTINUAUIN VDY

L4

HNSEYN LA IR T TIUNNTU LU

e

I

3.1 anusuiadmsuaaidunsianizdudulngaziieady “dlvarg”

QU o

a

\ieeanAusEdnTyde (Standard of care) YB3l 8IU1YILAIINYAARTITUAT LnY
ALY TURENAINIELANU TR TIMUT Y TULE A BTN ST IUANNANNTA LU

LA 114 UL 829718yA 28 (Advincula v. United Blood Services 1996.,) %3 anai1ata a1

160 Restatement (Third) of Agency 1.01 (2006)
161 Restatement (Second) of Tort 316 (1965)
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IS LY (%

AL¥EIyAesauTEinse Tamuigyuu Usesnouiuansguduiveinnuledvigiay

vy

ANAINITOAINEN' WU {UTENOUTVITNNINITUNME B Usenauivndnngvuig

P a A a P a a oA
NUTZENDUITITWIAINTIN UaZHUTENOUITITNDU 9)

3.2 AU URATBINUIEI1UYR9Tg (Liability of public authorities) 1ai31

o a

FU1anans uasy Muflananuudatuinansss lesudninansnguuneunainsdangudu

Ly

a da
MNIYUAIU

] [ [ [ =3

dadlvegy Fauudy v1amgufNansys Suanandaingundinaiiony Tuse n

43

Y o A v &

Aufunaglignilesluma duluud Ssutanasuazuasziaslignileaiuifeiu's usille

a g o 1 =3 1 1% Y wa 1
nananldsulydunsassmienuienagnilesieaalanuundyafanis Wy Federal

tort claims act %98 State act

3.3 Anusuiianed oldeanazanududiusa (Liability of reputation and
privacy) wun1sazilinlaen1sniulseunn (Defamation) lidnazlagamseavanualdnys
Alwawliggnazlialasuanudemeluiodsayanalvhazidinazdessuin vsensaziiie

Inan13uyngn (Invasion of privacy) 1usiu

4.1138¢LiAN195509 (Business tort)

n"3azLlinv13§3na (Business tort or Economic tort) Hutdun1snszyingiiing
J 1% [y [ a & = a | da = &
nguNesEnIsenTumeiy lilazinnauntla wieainnsusstmiduaend Jady

v

uadlddy dy 1
undayelanivuluszuunguaneniaiiuglsy wu

4.1 nMsuaastenuduiiaiiedsaa (Fraudulent misrepresentation)

n1skaastonnuduiaui eaeaa (Fraudulent misrepresentation)'®

ngde Msanuvasnal dulilvihdyey lnensuaastennungnseinsegudilag

192 Beau Baez lll, Tort Law in the Usa, p. 57.

' |bid., Beau Baez Ill p. 62.
164 Restatement (Third) of Tort 9
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waugiudeauiaty wiolinsgihmslunsuenteanuaiduduasydrfyuands

tnyalvidndielindanuy deaneliinaudenienisgsia

nsunaditenenaluanizudtenuluefnuazUagiuinlunagdessuin

Tngazlismiedannuiuvsetafndiua1e q Jauanutunswaadonnuduiaiiedsna

(% o
[y oY Y

agdimamsigt Uiy wadeada.A. 1789 nisuaasdennuluiialaenisdena

[y

wulduandroanannguuieieanudyyn wavaiunsalianusuiianisazdnaisludives
C% U ! v dﬂl L% U } %4 ydﬂl v 1 % 1 a o d‘
fiueg fMeg1e wenthdevienannsndlalnvnanad@enuitdueseglumauiiieiiuiive

pUsrasAlun1snevannInglikagnAnvinuy JuseurusiaInnag wegiuiiue199elyl

Weniuszninanishirwuzih@eiuivesdnsmaunieany wiegelsinudddeiugin

9 Y

wieni@evienanning lildeg oeAnsmaniiaediu dealukdd awnsafesasidagiu

[
Y

msuoasdennuduiiaiiedenald wiemedaudu frethunudasethuidunvsdenuy

aregluwalsussulunisenensely Weldsuudigurstnuunadnsdmiony ¥anuuds

¥
I~ ¥ I

vanyardeUuUuftegluunlsaseuiignadenisase q 1

4.2 n1sunastemnuid utialaeni1suseuiniduia e (Negligent

misrepresentation)

nsinasterudualaen1sUsELmAUEe T WilouRuNISWaaITaANY

=] d' 14 1% A ¥ (3 & val |
Wiaion1saeaawnunnUsemsiaun dnswaasdeauiialaenisuseum lnedddalvandie

v '
1 v a

1Islanu uaza tansniedufidedstunnudiaty uwaildeunnssiuiissssam
Budewiniu Tnemaszinnsanmdnauusyanmiaudoanndnanuseainsey3a (Duty of
care) LU f@ondnnindonmnontiig srevdnningveanuiranzaainfuiduegidls
Tugnsdl a nandindmduraatuunas winenthiensueniuiunanuntulagliila

FatuLa? WentnazdassuRad it lllaaslafnng 6t

1 |bid., Beau Baez Ill pp. 98-99.
' Ibid., Beau Baez Il p. 100.
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4.3 n1sazillntonnaas oamanad1udd3n wazdennasdl laidulusssy

(Tortious of the covenant of good faith and fair dealing)

(Y

Tunndennasdyuinivualiusave dyy1U]iAnenun18auaaTe

wazdennasiiiusssusenu dsnsazdlindonnasilludyadl awnsafleangmnvazdadila
aae wnilessasluduieiivazsdatuazidugiuiiniienit mszassiufsandsmeda
adlnwiie unlnediulngmaszsuilesndnnediodedisinguazfindyasie lnoadau

Tnajazingaiunsuseiude'’
4.4 Msagiinnanaul1ela (Breach of fiduciary duty)

nsazlanananuliiingla s nsAdwnunsEyinnsieauUselewilwn

AIN15 IneNFILNUILARINTLYINNISIAY Fodnd ga3n nanfeanistaduwiskalseleyl

LAENTENIALNNTAU WAFILNUNAUAZIIANANNITAINGTD
4.5 Msagdlinlagnisaiung (Boycott)

N139uNUlAENIAIIUIRS WunsauauAnnsonIsNuiuiiorasda
segou Hlanunlagnseiiagyinanudemeserauluniagsng lagluad Jackson v. Stanfield
36 N. E. R. 345 (Indiana 1894) Amafjn3gduieuladnauinnsnszvivsnaradunisnssih
a £% a ! 2 < V1 r-:l' o IS [
Ailvousunguune azlasioynnadu ledsiulainmauesiiaauivesdnasdunanit

a =] " aa v a I [ Y = I & v 1o ay va
ge3nvsekilunisitademduslunisnduiumniinansenudelaniuiuddnaedladieau

Jnaufludasduiinugognala 6
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PHIAINTUUNTINGIAY, 2539), W11 29-31.
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¥ &nen silana, wwadanlud LA satuausudanisazidnvosonyu” [ooulad]. wwa i u:
http://web .krisdika.go.th/data/outsitedata/outsited/journa/02.pdf
"0 peter Hay, Law of the United States, p. 179.
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171 Restatement (Second) of Torts 907
172 Restatement (Second) of Torts 904

' peter Hay, Law of the United States, p. 179.

" |bid., Peter Hay p. 180.
1> Restatement (Second) of Tort 908
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T yqgpuan sad Asann, Teoulad] t¥1a 9l 0 29 Decernber 2020. WA 997 U1 :
https://oia.coj.go.th/th/file/get/file/20190208c81e728d9d4c2f636f067f89cc14862c133250.pdf

178 California Courts, "Statute of Limitations' [poulat] 191895l o 4 September 2020. wna a7 u1:
https://www.courts.ca.gov/9618.htm

' JUDICATURE ACT OF 1961 Section 600.5805
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181 Article IIl Constitution
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188 Offices of The United States Attorneys, "Introduction to the Federal Court System."
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~ a v « v 3 a oA | U a 1 v 3 a a
LWEJ@\‘I&IG]G]@GM?]@IULi@\‘i{jiyﬂ/i’m@LVH]‘Qi\‘lLL@Zﬂ’]LﬁEJ‘IMEJ m%mmauamﬂﬂuﬂ@mﬁu@L‘Vlamia‘w

Tasuilawazimuaduiuandemaminlalavdiulvgluafunsazionfidssinsunlnglude

v v

Twnrausenou (General verdict) LIuualAinnwazdsdulvnnsgnyuimaralsenou

\WesanATesvevesgaurglanenile (Special verdict) dugininwiagandudeym

1%
Y

Fangvuiy aentuininwnazeunfvesanggnyu Wuduaunisiiansun el

Y7 Rule 4(M) of The Federal Rules of Civil Procedure
%8 Rule 5 7 and 8 of The Federal Rules of Civil Procedure
1% peter Hay, Law of the United States, p. 89.
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Ainnyvesmakditulusadgmdamasiaivinnuandemetunignyudnduiuliens

anssallulymdeaaimemagyssalelula®

dMTUNEIUNET wAENETUINgTY AANeIABuMSaRmMaayIviFnads

2201

T audndie wieyaranisuen duenarsiandudmsuadla® aavzaugyin

14 I

TngAdedsmnudAguesUseiuuind Usinaueinnudaudwedgninu nsididadeyad

Y

\Wgtadlaganny ninensvesannu anuddyremsianedeladenisadnaienn v3e

AldTeresnsilinmedoya® wisgalsiauddediinveddandlunsdnfeyareenis

AUEUT LI NUVRIST

3.1.3.7 M3zmsigay

Tundusisvesansgs landiansznsiigeyl Vuusluunansdfinszdsnanley
lussdnas nedifisnasldlinslnevdusnussfudosodiumdedailodland (Affirmative
defenses) L TuﬂﬁLLWQE}’]W@%L%&IR}Wﬁ‘ﬁa"mﬂﬁw’m (Contributory negligence) %39

nnvnelaUin (Estopped) WWudiu

=

landagd oaigadlagdiauong1una ngrun indendond 1y

(Preponderance of evidence or More likely than not) 38 AuvdNANAMERTATIAAIY

revilsassiadgslama gnau fAumanuasdliidedewansannianuiu 50 wWesigud?

L4

A1eaInAReY buansEY NesigataulsimIndeaduduauais (Beyond
reasonable doubt) wsifitegniiuluunsdinlanddesiiaailagedeneunangundniau
wazugeile (Clear and convincing evidence) FuluszAunisiigauiuinniinisiiiaue

weuangumtianiudlifsiuunmndeasduduaunis®®

2 |bid., Peter Hay p. 90.

1 Rule 26 of The Federal Rules of Civil Procedure

2 Rule 26 B (1) of The Federal Rules of Civil Procedure
203 Rule 26 A (B)(I) of The Federal Rules of Civil Procedure
%% Beau Baez Ill, Tort Law in the Usa, p. 33.

% |bid., Beau Baez Ill p. 33.
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3.1.3.8 A3UN1TNBIARAUNY NUEALIIAFNSFTOLITN
N1511ARLYITUNINSAUITBINUNMINEFN YL AL AYRIENITRLUTNN
anusafledlaminidresnlsznauresuiazsy wavaiusalsenademedadinelasn

Ingludiuvetongmnutiuwsiassglivindu nandfe Jenemu das 1 U893 U

a 1 i

Wesnansgasnildssuunaning Jelianseainuiesveitaslvlignyuy

Y Y 9

a Y @& a A i . c a ¢ v A 1o
fiansandaiaaswield Uury trial) Inslandddinisenisiiganl wazgdlalignuueindnay

ASLYINAIURA

a o a Yo (% g.J/ ¥ nd! ¥ ! (% 6 1
nsilespaunsatinfuielademasyiula ddaunmanasy anssalsde

AaaveTal warfnideraini aelusyiu

o

lunsiansanadaglingmuneIsRasanauunvasiarsy (@nlngu

(%
v

WuAvAR18iU The Federal Rules of Civil Procedure 989asguianan) Tunisiiansen

weumangui nsdllifionansegidianuiauisadiinfosdenaiiiolinaneisanneu

1 a YV

nansiegiuanantguenaz/Mieliensstnuls uilitesniiudmsudeyaresnisduaiuy

VRIMNBNUVRITT

3.1.4 WisUigun15uARLYITUNINITAT AIHBIUNYUNIEAZIEA VDI D T

[l
1 o

oy andgauisn wazlve

q

Vet Loty iy An3geLusm e
1.n15W03Af Woslilaon | Wesldmu 709 Wodlg Woslanu 420
823(1) 421
Woalanw

823(2) ay 826

[y

2.A1TAEANN | NEUANETINE | navAudgiue | Andevieily | ndufudgue

\@e9ing LA LA LALLNONIS LA
adlny
3018A% | 3 U duweaudn | 3 U duus wiaysglyl 1 Urluue

<9
[y

audnsisenses | Hidemeivie Wi AGEVREHTIR
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NMUNYAS sl

LAY 10 UHULA

TaiiAiu 20 U v Juvaziiina
WAINNSATEYIN
4.A158015 lanA Tann TanA Tann
gyl

5.URIUNAA

ANATUAY LALA

ANATUAU tokA

ANATUAU tokA

ANATUAU tokA

maviosdiu | maefuluans | mauads (State | @aur vide
(Local court) (Summary court) %30 AN
viemady (The | courts) ¥ | Fadusussua
state districts AN NANANIG
courts) (District courts) (Federal
district court)
NSUANN
S¥UINNALLD4
Aesgu
635W15001 | ADNATUIANY | ABNAITAUANY | TBNITUIAN | FBNITUIAM
i (Code of W (Civil YoIaFL W9
civil procedure | Procedure upnIeNO6D
of Germany) | code of Japan) ma%’juéﬁu%’gma
nangazldis
NATUIANY
WN9YBI3FUIR

(The Federal
rules of civil

procedure)

M15°99 2 WiuguNTiAALUTEN19N13AN Inflosmungrineasidinvauasiu guu

ansgowin wazlne
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3.2 MINBUTHNANTENITAUNYWNIBUUITUNINTITAN

3.2.1 WasNU

3.2.1.1 wuafAniNugu
naanasnsulanasinassavas wostududhewiasnsiy dheduiusiing

Q’wzﬁqiﬁuamﬁw%mi‘Uﬂmaamﬁaﬁmmmmwaiﬁu NUUNNIDIUIING 4 ¥B9E 1Y

Y v =<

uusinsdalanvaneneasiueandulsosiunzTunnuazieasiiunsuoan laad

[N

wiusHAg 3 Ussnalaun ansgoiusnt /dsaed wazansnyeiuding lagnnseseasiy

pzfunn Tagldnsinguuneaaisnisynuin (Dekartellierungsrecht) Wlod a.. 1947 uld

1%
Y

suluiiuiinaudnases Ingda Sherman Act vesanizidusunuy Tnelutisnanding
FdddinAnfinememdnlassadrsnguaneudadunisniseiniiedaviingvaneud sy
n19n15A 120 v vy aruuuaTeinisvesddnlisuasn a9 Walter Eucken
Al mung Ordoliberalism n1sudsduanysal lnanitagliussaunadnsadunalmio
N15Usen1Aald NQUUIER 9F TUNITH NVYIANIINITA 1 Gesetz gegen

Wettbewerbsbeschrankungen (GWB) or Act against Restraints of Competition (ARC)

@ 1 =

AnoLlet A.A. 1958%%°

seau1UszmaluglsUsnsdaiuindmndeanisiadiosninnas Aue sy

Uszinaluglsudassauiiedsiuuaziuinlugnissiunguiuiluanaimelsy (European

U v

Union) @sananglsulianuddged198eiungmunanisudadunienisni ileannviui

U v

1 PN = [ 1 € 1 & a a P
ANTEUVIYUN LﬂiLLﬁ%L‘U‘Uﬁiill’ﬂgLUNU?BIEJ%‘UG]@VNQ’]Qﬁﬁﬂ%LLﬁSN'UiLﬂﬂ Iﬂﬂﬂﬂﬁ%iﬂﬁﬁﬂﬂ’]‘w

Y

glsUazddnfganiingvunewasdu kagdmiunguungainuseswesannmglsuuseiny

UayaAu Regulation (Aeundeysianiniunussinaaudnluanninglsudaenniiunis) aud

2% @nan sllana uazANIdAueIRmanT JIanTel

q

VININIFY, NONUNELYITUNIINTAY Tulszimne
Uy annmglsy anusansisusgewesuil inmald uagdealus (@rinfiuileyayu: 2562), nih 186-

187.



https://th.wikipedia.org/wiki/%E0%B8%9D%E0%B9%88%E0%B8%B2%E0%B8%A2%E0%B8%AA%E0%B8%B1%E0%B8%A1%E0%B8%9E%E0%B8%B1%E0%B8%99%E0%B8%98%E0%B8%A1%E0%B8%B4%E0%B8%95%E0%B8%A3%E0%B9%83%E0%B8%99%E0%B8%AA%E0%B8%87%E0%B8%84%E0%B8%A3%E0%B8%B2%E0%B8%A1%E0%B9%82%E0%B8%A5%E0%B8%81%E0%B8%84%E0%B8%A3%E0%B8%B1%E0%B9%89%E0%B8%87%E0%B8%97%E0%B8%B5%E0%B9%88%E0%B8%AA%E0%B8%AD%E0%B8%87
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naveRultlueesiiulaensaiui widmsunguuieainusesussian seileu Directive

(AaunUayel AN N munIngUsvasdlnsganidndeslUiinulagagiinuanannisienls

Inguszinaau@nluglsyanunsaimunismsiedulumuingussasduuladaszusas
Uszwaannn) dulidinadiduldlueesiulaonsusasinatinulddesyanteasiula

auIANsNMIERanaINe U’

nMEnEIRELtsiunenITAvegesiueg MelddsAuvenguneyedn

Act against Restraints of Competition (ARC) or Gesetz gegen Wettbewerbsbeschrankungen

v A o oA

(GWB) UunAlutiiuAura1enss lnanassdAmydioiun 15 nsngiau a.a. 2005 waziinald

>

Jaduidlatuil 1 nsngiau a.A. 2005 Faununaduil 26 Fmiew a.A. 1998 dulingusvasd
wanvesnsuA luiuiudinandunmsitlinguuisieesiuiimenisanassmiuszning
ALYINN9gINA (Cartel) Wiaenadasiiunguanevesannnglsu”® viall wigswdayeld GWB
v @ 1 Y a a 1 al 3 1 & a a a <
atudsnanlasunisudluiiuiydondnratense waldun1sunluisRuNesUI9UsEIAY
Tudruvesnsisuniosrdumetuassdagyeesiu lvinisunly Ae el a.a. 2017
Tnalunisuiluassi 9 muiiauznssunisglsy (European commission) laaanundaya)f
a Y] a o o o Y Y] a 44'
WNerfunsieniasrdemeainnisudsiunianisanelusgaundnvesanninglsuluie
“ Directive 2014/104/EU of the European Parliament and of the Council of 26
November 2014 on certain rules governing actions for damages under national law

for infringements of the competition law provisions of the Member States and of the

7 Ayaudnd iYsIUUn wazgnIns Feinvasey, nguuneutatunisnsiluaniusarsisusyeesiu Ty

A1an319138 As.AnA1 stana wazausdauyifan1ns aInsauIneIds ngineuYaiunien1sen

Tudseimagu annnglsy aniusaisisusyieasul nwaled wavdedlus, vt 184-185.

% Louis Vogel, Global Competition Law (76 rue de la Pompe,Paris: LAwlex, 2015), pp. 197-198.
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. 9 = & 1 Y ¥ ¥ [y
European Union” fudunsualulvinguunsisesiuliaenndesiungrunsvesanninglsy

Tuseswaan1silameng1undng1u (New disclosure regime)?”

3.2.1.2 asAnsUsAuldngumaneg

Tuwasdu ToednsUeAuldngvuneif e uwd I9unI9NISAIMaI803AN S

IngosAnsnanAeylauno

(1) d@dnaudesdunisynvIAN1N15A1 (The Federal Cartel or
Bundeskartellamt)

Bundeskartellamt or BkartA Lﬂ‘Lmu'ilaﬁﬂuﬁaﬁzizﬁquaﬁgmaﬂa”m

(% (%
(Y (Y

Aonadlal A.A. 1999 lASUNAUMLIBINNTENTINATEFAR Avey o Lilaauaull Jg1unanti

<9

[ '
a o a

MUNYVINYABAIUNTHNVIAN LAgTINITATIADUNTNNTISUIINNTTDUTLU LAZNITITY
Ingddnaus e dununaglusuiiaveulugsfanuansdeiu lngagandusoasninigly

UHUNBINULD TSRz HAENTTUNTUTE MK UNYB I UTUNI TR TAN

o A

IS 1 N [ Y Y A o o
BKartA 1 JuUvu891ULn gINUNITHYITUNIINITATNEN YNEGAUVBILYBDINY

¥

v wa I ! [ ' a Y 1 = 1
AUUINTT 51 VBINTETIYUY R GWB 09NV UNUIYINUDATEVDILYDTUU LUINIZTVUATIAD

[

FUUATLATYFN D (Minister for the Economy) tagdtunauiavi 2lulunisdeauld

[

N3z UNYER GWB sansUfuRn § Meitaswnnninnilasy (Land) wenainil §adig1una

Waasa (Exclusive competence) Tun15nunaun1n3951A1 (Price-fixing) N13AIUSIY

[
IS v Y [ v @

(Merger) N1371533@0UN5INTOINV19VRIN1ATT wazn1sUaRuldngvanevesanainglsy

WNAN13IAANISHYITuNeNIsAImenIng a9 nsENUIEnINesTaSnvesannamelsy

“%Cleary Gottlieb Steen & Hamilton LLP, "Germany Implements the Eu Antitrust Damages Directive,"
[Online] Accessed: 30 October 2020. Available from:  https:.//www.clearygottlieb.com/-
/media/organize-archive/cgsh/files/publication-pdfs/alert-memos/alert-memo-201732.pdf

219 | ouis Vogel, Global Competition Law, p. 201.
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Taeludrurasdniineu BKartA du Jeefu 12 wuun whazaiuanslag daundnaiuaulsean
1 0o W A I~ a ¥ | a o a v 211
wiaziun Adndudulumudsat19unn Tnewsaskiunilo1u1adasehenanniuy

(2)  SyuussAsEgnawiey@d (Federal Minister for the Economy)

[y

FuURsLIATEgNauisrRdsuadaaialuniseniiunisanasndveusae
& ¢ 4 v a o
nvInguLLgIuYINaUsElevas s visonaU sEleslsuATegRanaly
(3)  MUILUNITLYITUNINITAUN ) TA1A (The state cartel
authorities)

Junmheaunvimdhideauldnguaneudsiunesnisainislusgvesnuia

[

16 55 Weldduszwmwieadunisynuinnisantdluaniussy (Federal markets) lnedl

o9

STUUASLATUENIVDILARESTUDY 16 Sg5uRnveusan1stAulY Wosneesiiuduaniussy

Fainrgnudeduldlusedugiiaiadnyanis dmsunisnsyying ey lusgiagiiu
Tneniisaudduldifisiun aldly BrartA urazidusiunaninvualaenguuieviosdiu

o Y

@057 48) IneusarTgasiidtinaunisudatumenisevesmu?’?

(@) AMENITUNITHNYIANIINITAT (Monopoly Commission)

[V 7 '
v v = A

AMENITUNTHNVIANNNITAIT AR 9T W el auAniiuA saduanin
wswgialaeialy Tnsdvdfieuiingmanefivun Wy ngraneutstunianisdi (Gesetz
gegen Wettbewerbsbeschrankungen) nguu1g3a 19 (Eisenbahnregulierungsgesetz
(ERegG)) ngmanenfsdundssnilugnanvingsy (Energiewirtschaftsgesetz (EnWG)) Nyaing
Insauw1Au (Telekommunikationsgesetz, TKG) wagnguaneiigaiulswdld (Postgesetz

(PostG)) usiu Tuduveanistsduld GWB tuusingedluuinsy 42 Saunsn 47 ves GWB

a

! Ayaudnd iy uw wavns fewnvasey, nguaneuwtsiuniamsituaniusaisisusgeesiu Ty

A1an313138 A%.ANA1 sHnNa uarALNIISdRriRART W1AINTINNIINENEY NONUNEUYITUNINITAN

Tudssinadiu annanglsy aniusaisisusgieesuil inwald wasdsdlus, i 231.

#12 Organization for Economic Cooperation and Development, "The Role of Competition Policy in
Regulatory Reform in Germany," [Online] Accessed: 29 October 2020. Available from:
https://www.oecd.org/germany/33841373.pdf
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Iﬂwmwﬂiimmi%ﬂmmmqmﬁﬂ”wzmua AIUA AL UN AT A UVDY FCO
TunsalnNeg1999 UN1TAIUTIUNT NS LB UNWNLINAIA M UNITIRA (Abuse of a dominant
position) AIULINTT 44 UBINTEITIVUYLA GWB FIULAT NUINNENVDIAMENTIUINITATT

NNUIANNITANIANTENTOYE LagAMULALALINUNINTINNITHNIANI9NTTATIUTOUT

[
1 v a o 1

Wusiadguranans @esguianansasiauesed e davyafsaly iaUszidunawazimun

nvERNUIANIeNISA e siusialy??

(%
Y

el aagnssunistesiunisynuialifiednduniisnunisutelunienisen
d‘ o U va g gj o a t%4 dl g !
Aufmuuallunsz sy gi GWB Aty n13adunIsnIuNEnIve9AnzNIINAIIAINGT

a o

lifidnsisenlvigusenaugsialudayalna 1

(5) Meaudy 9

fnsdadamiasandu q wu msmiuguadasiswiamiiilunisauey
nsnsEaNEavesde (Media concentration) lunain Tnstamizussnionvugnansions
Ingvie LﬁaﬂﬂﬂaqﬁmﬁLLazLa%‘ﬂ']wiuﬂml,ammmﬁmLﬁuLLazmiL%”]ﬁqsa’aagaﬁzi’nmﬂﬁa
9% u peAnsAfuguan1ulnsaNuIANLaruIn1stswald (Regulatory authority for
telecommunications and postal services) %Qﬁﬁﬁmﬁmﬁ’lﬁﬁLﬂ@iuﬂﬂiﬁﬂﬁUQLLalﬂﬁﬁmi
A uanigluningsianeng lngnisandulale 9 vesesdAnsiiuguanindnvsina
witlonunvgyAvesnsysvUyan GWB

3.2.1.3 wawrsualvasnsiiansensulunisiesienandanianiy
NOVAIYUYITUNIINITANVD UL DT

nguunentslureseastuinisudluiaiuliaenndssiungvungves
annmelsy Ay Weiansannguunevesanninglsuilidnsiensuileasendndemels
Ingnssderanigluvesusemaanninaznudn annmeglsulvnnudAgivunuinveseia

aelusanisdsduldnguansuyatunianisdn wagsiialvensulasuainuduaseted el

> Monopolkommission, "Mission," [Online] Accessed: 28 October 2020. Available from:

https://www.monopolkommission.de/en/monopolies-commission.html
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Uszdvsnnuaziiielianunsaannisudstusgabdidusssulaasdun1aujon feenslians
nyuglasunansenulagnsilaasenandemelamedies uazillelidnsiiewnionvunas

nsANATELlALST (Public enforcement) Az naRulvidUssavEn mang Wit

3.2.1.4 mivasenAndemenungraneudetiuniansainnigldnguung
LTy

n1siesfassenALdsmenIunguuIewlsiunIenIsAuasenvuluannmn
qiiﬂifu 713 Directive 2014/104/EU Jryailid1 Sgaunfinazaasluanslunislasuaivne
Liesfudmsuyanasssuan dAuana {uslaa dUsznaunis wasnuleauressylag

q

Landsfansiimnuduiusaudyailagnsatudnssvinisazilavsolivaslidinosinig

215 =

1% J = (B3 Y [ = a =2 Yo Aa LY £
QUWUN’]ﬂB‘U‘VﬁB‘lﬂJﬂG}’m ‘(NLEJ’eﬁlluLUUWuﬂsLuﬁiﬂﬂjﬂ“U@QﬁﬂﬂWWQITUQ\TVL@W]L‘L!‘L!ﬂ’]iﬁUllﬂ‘U

N399I GWB U dnszuiunisveruldnguuieaiuissian laun

[

a = a 1 dy
ARUNATDY ANBIEYT LASAANILLNT AU

(1.1) NSEUIUNTTN LA N¥UEN1IUNATES (Administrative in nature) 191
ANANTUA I TUNINST 32 LaruIns 54 69 62 YoINsEI19UYaR GWB @aunszuiunis

AMmuAAIUSY (Fining procedure) Uayelmlilunimsn 81 wasnsesdyqi GWB?'

(1.2) NT2UIUNITN199IY) TasuaAnd Y GWB lulaninualnenisoig,
(Criminal sanctions) 13 ag19l5id Tul a.a. 1997 fnsudludisfuyszananguunesgyids
dinundygRanizinentiunisgilseya (Bid rigging)™!’

(1.3) N3zUIUNITNIUNS (Civil procedure)

N1310959438NANF UM UNYUUIUUYITUNIINITAI VDL D TIUNIIUNS

PunUseanidu 2 Yaamslawn

219 (3) (5) Preamble of the Directive 2014/104/EU.
215 (13) Preamble of the Directive 2014/104/EU.
218 Louis Vogel, Global Competition Law, pp. 203-204.

1" |bid., Louis Vogel p. 202.
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(1) ﬂaqmuﬂgwms Gesetz gegen Wettbewerbsbeschrankungen (GWB)

or Act against restraints of competition (ARC) @ etlunsiloai safunissauiusinanis

)218

WGy (Restricting competition)®™® wgAn1sailgerurauionainlauiigau (Prohibited

)219

conduct of dominant undertakings)’'? n1slgg1unanaiaLuudnims wazn1sldgiuranann

fwloni (Prohibited conduct of undertakings with relative or Superior Market Power)

% Lagn1559U§5AA (Control of concentrations)’!

wa A

MINNINTT 33(1) vas GWB *# Unyaldn eilmelWuundeysldlu GWB U1esu
#3899 101 (NIANAITIMAUTENINNARYINIGIRR) Mo 102 (Mslddunamilenainagialsl
Jusssw) vesnguunaudsdunienisavesannnglsy Treaty on the Functioning of the

European Union (TFEU) vi3ea1na3iadeioenlasanenssuisnisylsy viedinaunis

Josiumsustumamsaessiv fesaldandomeduinannmsiiruiusiegidems

(2) AvemrunguuUIeg Act Against Unfair Competition (AUC) or Gesetz
gecen unlauteren Wettbewerb (UWG) Aenisilasaiieniunissedunisudestuilaidy
5553 (Unfair commercial practices)? ife3a1n31911 ARC tuldlddayafuniaundes

Aanudusssulunmsudadulaenss sy AUC Jehundgali? Ineauainst 9 ¥es AUC

?18 Article 1 of Act against Restraints of Competition

% Article 19 of Act against Restraints of Competition

0 Article 20 of Act against Restraints of Competition

21 Article 35-43a of Act against Restraints of Competition

22 Article 33 of Act against Restraints of Competition “Whoever violates a provision of this Part or
Articles 101 or 102 of the Treaty on the Functioning of the European Union (infringer) or whoever
violates a decision taken by the competition authority shall be obliged to the person affected to
rectify the harm caused by the infringement and, where there is a risk of recurrence, to desist from
further infringements.”

?23 Section 1 and 3 of Act Against Unfair Competition

2% Ayaddnd naTuW wavmns Jenaser, ngvanswdsiuniamsiluaniusaisisusyeasiu Ty

A1EN319138 A5.ANAN sHANA uarALNNIEANETRANT aINTANNIINGTTY NAMINELYITuN1INISA

Tudseinadgu anainglsy aniusaisisnsyieesuil inwald uasdsdlus, i 230.
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Ienamdnan dlalidnadlavieuszumiduide dndunisnisnisinlae ursiudulidusssy
Tngaziliafan1nsi 3 n1sursduilaidusssu (Unfair commercial practices) #soaziiinge
11957 7 N15UUANIaNISAlAeN13IUNIUALYS (Unconscionable pestering) 9zeynly

Adulnunaununidemeiionnudomeniinuy

Junaunaunasnfvasdineulasiunsynu1an1enisin (The Federal

Cartel or Bundeskartellamt)

JunauNSESulAalIuYes FCO

nsinNsaIFosafives FCO Bu 3unniidifeanielduine 54 vas GWB
Tnefl FCO ana3izunszuaunslédenuies el dosnyaranouenfls il neld
11797 54(2) fANNTigniuTes (Recognized parties) MunszuUIUATYR FCO A (1)
AMNTEENNTEUILNT (2) §UTENBUTIAY ANNALNSAIALEAATN TN WS DBIANTIN TN
gnfeaseu uas (3) ganuiinausslenignnsznueteisussainddndu nasnduauiay
AUSLAA

MeliNInsT 55 MINgANURIITAILANILIT FCO Liufiwngune Aanunse
Soweliiidnaudosiuieatusdudnanlie FCO e uivssiuisiunsiuna

LA DIMBULNTULIAIMANTZUIUTUAY Uaga1agnsIalAfnduainalaluvazfeInund

> Article 54 (2) of Act against Restraints of Competition “ Parties to the proceedings before the
competition authority are (1) those who have applied for proceedings to be initiated (2) cartels,
undertakings, business and trade associations or professional organisations against which the
proceedings are directed; (3) persons and associations of persons whose interests will be
substantially affected by the decision and who, upon their application, have been admitted by the
competition authority to the proceedings; the interests of consumer advice centres and other
consumer associations supported by public funds are substantially affected also in cases in which
the decision affects a wide range of consumers and in which therefore the interests of consumers

in general are substantially affected. (4) in the cases of § 37(1) nos 1 or 3, also the seller.
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#?6 Louis Vogel, Global Competition Law, p. 202.

T |bid., Louis Vogel p. 202.
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#%8 Article 33 of Act against Restraints of Competition “Whoever violates a provision of this Part or
Articles 101 or 102 of the Treaty on the Functioning of the European Union (infringer) or whoever
violates a decision taken by the competition authority shall be obliged to the person affected to
rectify the harm caused by the infringement and, where there is a risk of recurrence, to desist from
further infringements.”

9 Article 33a of Act against Restraints of Competition “(1) Whoever intentionally or negligently
commits an infringement pursuant to § 33(1) shall be liable for any damages arising from the
infringement. (2) It shall be rebuttably presumed that a cartel results in harm. A cartel within the
meaning of this Section is an agreement or concerted practice between two or more competitors
aimed at coordinating their competitive behaviour on the market or influencing the relevant
parameters of competition. Such agreements or concerted practices include 1. the fixing or
coordination of purchase or selling prices or other trading conditions, 2. the allocation of production
or sales quotas, 3. the sharing of markets and customers, including bid-rigging, restrictions of imports
or exports or 4. anti-competitive actions against other competitors. (3) § 287 of the German Code
of Civil Procedure [Zivilprozessordnung] shall apply to quantify the harm caused by the

infringement. In quantifying the harm, account may, in particular, be taken of the proportion of the
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profit which the infringer has derived from the infringement under paragraph 1. (4) The infringer
shall pay interest on its pecuniary debts pursuant to paragraph 1 from the time the harm occurred.
§§ 288 and 289 sentence 1 of the German Civil Code shall apply mutatis mutandis.”

% Florian Wagner-von Papp, Germany Competition Law, p. 76.
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21 European Commission, "Executive Summary and Overview of the National Report for Germany,"
[Online] Accessed: 10 December 2020. Available from:
https://ec.europa.eu/competition/antitrust/actionsdamages/executive_summaries/germany_en.pd
f

2 Albrecht Bach and Christoph Wolf, "Germany: Private Antitrust Litigation," [Online] Accessed: 2
November 2020. Available from: https://globalcompetitionreview.com/review/the-european-
middle-eastern-and-african-antitrust-review/2020/article/germany-private-antitrust-

litication#footnote-008-backlink
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3 Section 288 Code of Civil Law “(1) Any money debt must bear interest during the time of
default. The default rate of interest per year is five percentage points above the basic rate of
interest.”

% Section 252 Code of Civil Law “The damage to be compensated for also comprises the lost
profits. Those profits are considered lost that in the normal course of events or in the special
circumstances, particularly due to the measures and precautions taken, could probably be
expected.”

> European Commission, "Executive Summary and Overview of the National Report for Germany."

%6 (36) of the Preamble of the Directive 2014/104/EU “ National rules on the beginning, duration,
suspension or interruption of limitation periods should not unduly hamper the bringing of actions
for damages. This is particularly important in respect of actions that build upon a finding by a
competition authority or a review court of an infringement. To that end, it should be possible to

bring an action for damasges after proceedings by a competition authority, with a view to enforcing
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national and Union competition law. The limitation period should not begin to run before the
infringement ceases and before a claimant knows, or can reasonably be expected to know, the
behaviour constituting the infringement, the fact that the infringement caused the claimant harm
and the identity of the infringer. Member States should be able to maintain or introduce absolute
limitation periods that are of general application, provided that the duration of such absolute
limitation periods does not render practically impossible or excessively difficult the exercise of the
right to full compensation.”

7 (49) of the Preamble of the Directive 2014/104/EU

“Limitation periods for bringing an action for damages could be such that they prevent injured
parties and infringers from having sufficient time to come to an agreement on the compensation
to be paid. In order to provide both sides with a genuine opportunity to engage in consensual
dispute resolution before bringing proceedings before national courts, limitation periods need to
be suspended for the duration of the consensual dispute resolution process.”

%% (50) of the Preamble of the Directive 2014/104/EU

“Furthermore, when parties decide to engage in consensual dispute resolution after an action for
damages for the same claim has been brought before a national court, that court should be able
to suspend the proceedings before it for the duration of the consensual dispute resolution process.
When considering whether to suspend the proceedings, the national court should take into account

the advantages of an expeditious procedure.”
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 Article 33 H of the Act against Restraints of Competition “(1) Claims pursuant to § 33(1) and §
33a (1) shall become statute-barred after five years. (2) The limitation period shall begin to run
with the end of the calendar year in which 1. the claim arose; 2. the claimant has obtained
knowledge, or should have obtained knowledge without gross negligence, a) of the circumstances
giving rise to the claim and of the fact that these constitute an infringement under § 33(1), as well
as b) of the identity of the infringer; and 3. the infringement under § 33(1) giving rise to the claim
has ceased. (3) Irrespective of any knowledge or grossly negligent ignorance of the circumstances
under paragraph 2 no. 2, claims under § 33(1) and § 33a(1) shall become statute-barred ten years
from the date when 1. the claim arose and 2. the infringement under § 33(1) ceased.”

9 Albrecht Bach and Christoph Wolf, "Germany: Private Antitrust Litigation," [Online] Accessed: 11
November 2020. Available from: https://globalcompetitionreview.com/review/the-european-
middle-eastern-and-african-antitrust-review/2021/article/germany-private-antitrust-

litication#footnote007



120

uagnslsiana arganulunsiiasmuung 33(1) uaz 33A(1) azaan
ngaay AmNIAT 33H (6)** faamenssundnisylsuidugauaiunisnssydudfluty
vidaanznTIIMIMIutsdumensiluszaundnizuaauaiunisnsevindudilu vieland
HesndtiaveliUnmedayanselidanerundngrunuanns 336 lneilenganuazisy
ndunnifusiailonu 1 YiuudAitladevesnnznssunnisylsy vieditaduvesdtinay
dostunisynuinvessesiy Gefigaudaindu viadedugansruiunsasvarutiuies
fajuuds mndieugnssunsnsglay wieddnautiosiunisynann SudevaunIngey
arufiaudalanianduihe ldusslesinneganuiieniu densaevaiuvesaniznssunis
wantiy

2. Msfamungmuny Act Against Unfair Competition (AUC)
1242

ﬂﬂiﬁ@ﬂ@ﬁmﬂgwuﬂﬂ Act Against Unfair Competition (AUC) fuxnsn 1

iimmunegauRase Ul

1 Article 33 H of the Act against Restraints of Competition “(6) Limitation periods for a claim under
§ 33(1) or § 33a (1) shall be suspended if 1. a competition authority takes action for the purpose
of the investigation or its proceedings in respect of an infringement within the meaning of § 33(1);
2. the European Commission or the competition authority of another Member State of the
European Union - or a court acting as such - takes action for the purpose of the investigation or its
proceedings in respect of an infringement of Article 101 or 102 of the Treaty on the Functioning of
the European Union or an infringement of a provision of the national competition law of another
Member State of the European Union within the meaning of § 89e(2); or 3. the claimant has
brought an action against the infringer for the disclosure of information or surrender of evidence
under § 33g.”

2 Section 11 of Act against Unfair Competition “Statute-barred limitation

(1) The claims under sections 8, 9 and 12 (1) sentence 2 shall become statute-barred after six
months.

(2) The period of statute-barred limitation shall commence when 1. the claim arises and 2. the
creditor obtains knowledge, or should, without being grossly negligent, have obtained knowledge

of the circumstances giving rise to the claim and of the debtor's identity.
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(3) Compensation claims shall become statute-barred, irrespective of knowledge or of grossly
negligent ignorance, 10 years after they arise, or 30 years at the latest after occurrence of the act
giving rise to the damage.

(4) Other claims shall become statute-barred, irrespective of knowledge or of grossly negligent
ignorance, three years after they arise.”

 European Court of Justice, Case C-453/99, Courage Limited v. Crehan, 2001 E.C.R. 1-06297
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[ o

(2) #lafinseunsommeundng undnduiiededafdmng

Y

a a

vAnSisensouiie
Andemenelinnnst 33A(1) azfesdaaunguvangutuliindgauignilesndniedns

Senfowmuisia 1 visednSisenfoaerndemenieliuins 33A(1) egseninnisiiansan

24 Article 33 (G) of the Act against Restraints of Competition “(5) Until the final conclusion of the
competition authority's proceedings against all parties involved, the surrender of evidence shall be
excluded if, and to the extent that, it contains the following: 1. information that has been produced
by a natural or legal person or association of persons specifically for the competition authority's
proceedings; 2. communications from the competition authority to the parties to the proceedings;

or 3. settlement submissions that have been withdrawn.”
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3.2.1.7 LwABIUNAANA TUNITNAITUIAAKIITUNIINITAT

(1) mylesSunAE R Gesetz gegen Wettbewerbsbeschrankungen (GWB)
N1 UTUNANTINIEAN Gesetz gegen Wettbewerbsbeschrankungen

(GWB) 1 A1 Ui UNNg1U1INITUIAANINNYUU1E GWB Aar1asy (Regional courts)
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Wity Tneraesdu (Local court) aglalfigrunafinnsmned lnefienassdl (Exclusive

jurisdiction) 2** ag13lsAA muIAsT 90 (1) Vosnszswlgald GWB Mmasgaziossiaauli

FCO nsusienfiunszuiunsiiansaindng q wag FCO o1afldusaulunseuiunishé
fifofiundunndn muns 89 (2) 189 GWB wineenlufy (Lander) Hu

ANIOVINAY IS 0RRgIUAAaUBNIEULIITUN NS ATtuB NS ilale 2

Frundn
AalusguIiaie Wwesiu (Berlin) Aaiwanasw (Dusseldorf) wazuulasl (Mannheim)
fuszaunmsallumsdansafinsudsduinnnitmalusgu q dufu Safuideudlesndse
nawaiiu Ansegluiiuiiduld Taeddouluima fsusasuaiiansunglunssuitead?”
Snvidlumatgmaiarinuassdnmstuanydmiviuafudstunmanisfandae e
dmiunisanssaiderag sy (Higher regional courts) wazfnisiomagnn

aius3g (The Federal Court of Justice) muuni

(2) nMsWeaunALEIIBRIA Act Against Unfair Competition

Y Aa o

ANTUAUNTBIUIINIITUIAARIL AUC AaA1a5F (Regional courts) Wity

1 o a

TneNlperanadnu (Local court) a2l RNTUIARA LaZNUIBUVDISTHDIUIIUNS

o«

muualimasgeanisealadumaifiwagiwialunisiansandefivinferiunisuaady

> Article 87 of the Act against Restraints of Competition “Regardless of the value of the matter in
dispute, the Regional Courts [Landgerichte] shall have exclusive jurisdiction in civil actions
concerning the application of provisions of Part 1, of Articles 101 or 102 of the Treaty on the
Functioning of the European Union or of Articles 53 or 54 of the Agreement on the European
Economic Area.”

8 Article 89 (2) of the Act against Restraints of Competition “The jurisdiction of one Regional Court
for individual districts or for the entire territory of several Lander may be established by treaties
between the Lander.”

7 BakerMckenzie, "Competition Litigation in Germany," [Online] Accessed: 30 October 2020.
Available  from: https://globalcompliancenews.com/antitrust-and-competition/competition-
litiation-in-germany/

8 Albrecht Bach and Christoph Wolf, "Germany: Private Antitrust Litigation."
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(Injunction) wagld3sRansulosdu (Preliminary proceedings) F951AL5LA215950 LAYy
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N o o
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250 8

evidence)™ 8nviaFalyaTiuaITONLLATAINE UKL TE I EYUliee vTeanATosve

YDIFANUAUNYMINEITNINTUANULIS

4

3.2.1.8 A5EAsgaY
1. Msilaamungvue Act against Restraints of Competition (GWB) 119157
33A seyRIRUTENoUTRIANLSURRYRldALdEeTT Yaralavtlavioussumidude ngih
mssuiiiunns 33(1) desdulinnldrndemesuinannisdiiiutu Tnofiuns 338 e
finnstesdunandenisainnisnseyindurd iy GWB wiede 101 w3e 102 989 TFEU mafdi

0 aa W

f1sapfeynRuiuAIddevetuenIsuNT faunad luadnilulandinisenisiigay

89nN193n5EYBURNEUNY M BT UN1INTTAN Wagaudsmeilasy

[

ag9lshAmnda3tadevainuznssundnisylsunionnynIsuN15UDI5g

ES)

au13nN M gand131dn13058vd Ul H Ui U san139Na 93U A UTENI19AUUIN9G IR

(Cartel) landlyidasiigatdndanisnszhazidinvaduundygiiiding1idn Felyafaliluay

9 Section 13 of the Act Against Unfair Competition
20 Frauke Henning-Bodewig, International Handbook on Unfair Competition ( Verlag C.H. Beck oHG,

2013).
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He31u3uinlAInnN15Nae3 A TENI19A kY 11953579 (Cartel) wirulaelaidides

a L3
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[ YY)
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1 o aa

Weoduduidnsidnf s idedsasanenssun15n15LY 19 UN19n15A1 (Competition

=) o (%

authority) #50A13H3d8veeAMENTINEN5EL5U (European Commission) SUTNAALAIR

q

IS o

fanudAgegrsunlueesiu

(%
a va v 1 1 v

agalsimulunsuifinuedieles wonvudflenRagdemanidnuiulud

Soundes lnefiluv3undsnailanddesdneiundngiud sndudie 1oy 519919970

ey >
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»1 Article 33a (2) of the Act against Restraints of Competition “It shall be rebuttably presumed that
a cartel results in harm. A cartel within the meaning of this Section is an agreement or concerted
practice between two or more competitors aimed at coordinating their competitive behaviour on
the market or influencing the relevant parameters of competition. Such agreements or concerted
practices include 1.the fixing or coordination of purchase or selling prices or other trading
conditions, 2.the allocation of production or sales quotas, 3.the sharing of markets and customers,
including bid-rigging, restrictions of imports or exports or 4. anti-competitive actions against other
competitors.”

»2 Article 33b of the Act against Restraints of Competition “Where damages are claimed for an
infringement of a provision of this Part or of Articles 101 or 102 of the Treaty on the Functioning
of the European Union, the court shall be bound by a finding that an infringement has occurred,
as made in a final decision by the competition authority, the European Commission, or the
competition authority - or court acting as such - in another Member State of the European Union.”

>3 BakerMckenzie, Global Guide to Competition Litigation (2018), ed. BakerMckenzie (2018), p. 110.
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siflaifinisausnisdndanisudatuniansdn lneeageadnnise (Stuttgart) launluldly
AR Truck cartel® (Judgment of 4 April 2019, 2 U 101/18.) wsngnslshniu mﬂﬁqﬂﬁlﬁ,ﬂé’
AantoNuNLUNzRTUIAMUAA L dsglALee AL 33A (3) Falminuinsd 287
9949 ZPO 1Y

2. dwiunisilaannunguung Act Against Unfair Competition (AUC)

AIUHINTT 9 Va9 AUC Linenandn italid1aslanieussunifuide
) a % 1 Y] [y} [~ a 1 I o QA' (=
AMAUNITNIINNTA ALY ITUE U USTIY 1n8azinfauInsT 3 N15uYsTuR bitdusssy
(Unfair commercial practices) vioagiliasiauing 7 n15UiAn1en1sAlagn1ssunIuaus

(Unconscionable pestering) agfiasyaldadulnunaununigidemeiiioninuidenie

»% Article 33g of the Act against Restraints of Competition

“(1) Whoever is in possession of evidence necessary for a claim for damages under § 33a(1) shall
be obliged to surrender such evidence to a party that credibly demonstrates to the satisfaction of
the court that it has such a claim if said party specifies the item as precisely as possible on the
basis of reasonably available facts.”

> Oppenlander Rechtsanwalte Albrecht Bach and Christoph Wolf, "Germany: Private Antitrust
Litigation," [Online] Accessed: 26 December 2020. Available from:
https://www.lexology.com/library/detail.aspx?g=d99c1e80-23c0-4141-b241-157ce644f5ae
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¢ BakerMckenzie, Global Guide to Competition Litigation (2018), p. 113.
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3.2.2.1 WIRAANUIY
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ALY
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o 9

N19n15A08nNIUIAULE 0T A.A. 1947 M1T971 The Antimonopoly Act (AML) L a&314
FPUUNITWY 9T U0 19a3 58I Usenauianis waztievnatenquui¥nvuialng

(Zaibatsu) lnszieINguUIEVvWIalngesdyu des iWuddnlelomaddisguragdu

257
2

wWrsawluasasulanassdl 227 wazuenainil dalinguuneMinedveedy 9 Fedaasunisly

Yaduvaanseulya A Ueeiunisynviauasn1suy i un19an1sai sanunldvedy
W wsgs1yUnafsen 1wIus1eTaduld dimgnakasn1sdunvasnad A.a. 1962

(Act Against Unjustifiable Premiums and Misleading Representations 1962) Fartmunle

LY wa

finszuaunmsUeAuldegnesinsa (Swift enforcement) apsunaundyaiivonsessdyga

v v

Joaiun1IynuIALagn1THY 9T UNIeNIsA1 WigT Uyl A d s ueae A 1956

> 7]

(Subcontract Act 1956) @ufgnfiunstiseiua1tlugsnssuse 9 eIfugTuye®®

el ngvuny AML lans13 ulagerdengvuny The Sherman Act 1890
Clayton Act 1914 waz The Federal Trade Act 1914 v03ansg (Juduwuy lnemnaunladl

nsuileluglul ae. 1953 WelddgYwdudunadosdudninouiadad lnonisudle

v o [y

arszdrAgyAelulildvsAuAy Cartel Usziansng 9 wazanatot19solilos noundsladl

(%
a [

nsuily AML nvaneaTuddsunlandiduusunvesdiandg Uy aunsenatul a.a. 1990

o

ngvnedeatunisynuianaznisudatunisnsilanatedunguunersugianiddyian

#T #nan silana, Aeiuleuaynsdinw wies1vUnaAn1sutelunianisal w.a.2542 (NJUNNLUNIUAT:

dinfiaideyeyay, 2542), wi 19.

8 | ouis Vogel, Global Competition Law, p. 483.
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3.2.2.2 asAnsUsAuldnguung
ssrnsUsRuldngumuneveagdUulaun AnznssunisnisAiegradusssuves
@) The Japanese fair trade commission (JFTC) 4811139ntN7IA1HUAITHINIunaLay

N198181wNE NsEIAAd 1 uuN Ty AWy 99un19n15A1 Act on Prohibition of Private

o

Monopolization and Maintenance of Fair Trade (AMA)

YoNA1nH JFTC 10unu1891UUs 1153 9 ausuid avaulunisieduld

1 ¥ o

wszsusaRwtuduiie Wiun nsesedudfdediunistiseAsutianisnanandn (Act
against Delays in Payment of Subcontract Proceeds) JFTC a8 a1eldn1dugualae
woniguuss (uesdnsifiudnainginavsmsangsguuns (Cabinet Office) Fa JFTC
UsenoueUsys1uiasnssusnIsany %x‘iLLG]IQG:{QIWEJUWEJﬂ%Jﬁ?,JuGﬁI@EJF’]’J’]QJ@TJEJ@EJGU@Q%JEGQ’]
ATuAeR aLasn1saonneuIrfesusadlausnsnssa wl JFTC f8asylunissiuau

wiazAvIdnviseulsetinetiunisdeRuldlvvisgant wenand JFCT d1unaneda

a wa 14

JayelAnaziamainis nanime dgmveentemuuanislukaziinuanisufuifinimnise

'
v a =

2619110551 warenAlinsruIURSUINaUTAdRFY Failaunirnsialivua® way

T

=2

AAINIT AT ULAD JFTC WeIg1uwUsensendnailan lun1sduaiuiazn1snansunng

v

et gddwsulunisdvauadlaagliougalidudiansanafnu®®

2% @nen slana uwazalvna InATH, nguraewtatuniinsilulsswagyu luenansnaisd as.dnen

slang warAaNIdauedRens ansaluInetdy nguaneuaduninisAlulsemegUy anain

glsy aviusansisusgieesuil invild uazdeAlls, v 49-51.

%9 | ouis Vogel, Global Competition Law, pp. 488-489.
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FenAndemeagliintuiud foandeainanenIsun1Tn1TeY s unIanIsAIve s Ju
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agalsfinn Aldldmneaauin nisiundygfanizvesnguunsuysiu
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Yuaginuensul lisuanudenieieswiungmineaziianiulssuiangvung

o9 U

7119A15A1

wiislagda1ne v3elasazidaaiualudunisiaeniunguaneutsdunienisaive sy Yus

Fasteanaafniduuluad Ebisu Shokuhin kigyo kumiai v. JFTC Aldfnauinannsafiosad

azilAnUUTERIAUNG 11951 709 10 Lidesinuusiagnle Tnelunslda tenvuilasleg

a o o

afungvNIeIvIgTewReiaNINIT Wewn (1) msilandazthafuflesdusssdldndu

dn‘l 1 o

YOIAULNITUNIT JFTC dudsnannau us JFTC sinlduinsifluidunienis inlnldiidndngy

q

! Toshiaki Takigawa, "The Prospect of Antitrust Law and Policy in the Twenty-First Century: In
Reference to the Japanese Antimonopoly Law and Japan Fair Trade Commission " Washington
University Global Studies Law Review 1, 1 (January 2002): 298.

%2 Teruo Minemura and Akira ShoDa, The Relationship between the Judicial Power and the

Authority of Fair Trade Commision, pp. 270-271.
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Mlumanisves JFTC* (2) Jeyauagnangiumiig 9 Aenfunsihftungraneunuiiaan
agluaiuAsauATOIvRIT AL NTEYINAUAA" (3) anusaflesfimadinisnszviaziiie
Aatunazazmnniinsdedluflosicnawvislaien (Tokyo district court) Safumaiiiin
grunalun1siasanAfutetun1anisin waz (4) uenani mssevaulnennznsINNTg
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Y

JFTC an98nidle wavAdivanngnssunisienvgnanssallaen datu anganulunisilesad

[ YY)
= v

azliine1FUANAIN BT AMENITTUNITITRBNANF DR eillandaiuisaflesndaziiia
AuuuluiunisaeuaIuvesnnenssunsla Mlideanenssun1snatsaas aduwdn
Lanfaus0dInNILYDIANLNITUNITBUTZNOUN TN VBIAMa NI saNARazLn

191 A o a 265
A LNDANNITZNIINEIU

n1silasnaungaeUesiunisyNvIAnIL Antimonopoly Act (AMA) i

MUl 25 veangunedesiunisunuin desduseneu laun®

(1) TN15a8LdANYUUIEUYITUNIINITA1LULS 8L 82 UNITHNIA
(Monopolization) n1531Aan15A LA laaunauna (Unreasonable restraint of trade)

wionsuURvnenisinegnslididusssy (Unfair trade practices)

(2) AANUFELWIYLNATY

* @nen silana wazalvwa InRTel, nguranewdatuniinsilulssmagyu luenansiansd as.dnen

sliang warANNIdauslfenns aInsaluInends ngraneutaiunIn1sAlulssmeAgUy annn

glsy aniusans1susyeasuil invald wasdeAlls, wih 96-97.

%% Hiroshi Oda, Japanese Law, p. 362.

6> Etsuko Kameoka, Competition Law and Policy in Japan and the Eu, p. 170.

268 Article 25(1) of the Antimonopoly Act “ An enterprise that has committed an act in violation of
the provisions of Articles 3, 6 or 19 (for enterprise that have committed acts in violation of the
provisions of Article 6, limited to enterprises that have effected unreasonable restraint of trade or
employed unfair trade practices in the international agreement or contract concerned) and any
trade association that has committed an act in violation of the provisions of Article 8 is liable for

damages suffered by another party.”
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(3) dAudunus send1unnwasNavoInIsasidaunUyad AMA

LAZANULEYY

dndulusesrndsmetuduaidomadfionawnuanudeneiinnTuas
WelinduAug gruziau lagnannisandenigiiion1saslny (Punitive damage) Hu

aylsdunldiungrungudatumenisivesiu

1 <3 =2 4 L3 v 6’5 G L3
pe19lsNMY DU ATUBIAUTENBUAINNINGT 25 155A 1 LAY ualanA

(% '
a v =

av vya o i a o W (Y] v
ﬂ%ﬂ@ﬂﬂﬂl@lmﬂama ABIUAINAFAUTUN FAVDIAULNTIUAITNITHYIVUNIINTAT (JFTCO)

q

N9 PAUTNYAUNINTT 2627 BNNIINUINTT 252550 2 WU laUailigndn landlides
a 6= [ =) a 1 o 1 1 268 & 1 2 I3

fgatfansnsgyilagadle visUszumauidevasduasuiagela ® vieeranaladndu
ANNSURAT LA esedaAIuin (No fault liability) @e3aglie1aeneinauluiianuiiie
M3 oldfiAuRn®® MnANLATIUNIINISHYTITUNINITATIRANTUS BIUAUES T Laed

AUNA

ANFIUBIABIENTTUAITNITHATUNIINITAIMINNINTT 26 U AMEATIUAIT

'
[

anunsneenAdsla 2 Uszam toun AdsligAnisnseiin (Cease-and-desist order) uagAndd

IR T192A1U5U (Order to pay surcharges) lngamznIsun1sa agoonAdsninaltiola

[y

19a5UHN15a2EANTUYTUNINITAT MENRINTEUAIUADUAIU WAZNENARINTRTU

'
o

mdsilonmalinnuAniiunasdundngiuwds nsiesdasnuning 25 fesordurdlines

%7 Article 26 of the Antimonopoly Act “(1) The right to claim damages under to the provisions of
the preceding Article may not be asserted in court until the Cease and Desist Order provided for
in the provisions of Article 49 (if no such order has been issued, the Payment Order provided in
Article 62, paragraph (1)”

68 Article 25(2) of the Antimonopoly Act “No enterprise or trade association may be exempted
from the liability provided in the preceding paragraph by proving the non-existence of intention or
negligence on its part.”

2 jan WIaiesh, "anusuiianauvisnsalasidin nguanedesiunisynuin,” vt 56.
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a o

1 < Vo o
28191507 HEASUAIEIAINITD

Y

Lifinsgwssaldelufanunsaldansiasdowmiude 25 162"

2272

gnssaldemagenslaiednalula?? airgnssuiunisenian (Annulment proceeding)

v
273 N

Ingazdnailun1studunieandnAfnduveInnznssun1sn1sudadun1anisdn® inefign

[ ¢ o o S v = 1 a 1 Y974
fAanunsngnssalmdvamaduiunsslanewemagenalaiesialule

"% Simon Vande Walle, Private Antitrust Litigation in the Furopean Union and Japan (Maklu-

Publisher and Simon Vande Walle2013), pp. 51-52.

2 |bid., Simon Vande Walle Simon Vande Walle, Private Antitrust Litigation in the European Union
and Japan pp. 51-52.

2 Article 85 of the Antimonopoly Act “ Any following action and case is subject to the exclusive
jurisdiction of the Tokyo District Court:

(i) action for the judicial review of an administrative disposition under Article 3, paragraph (1) of the
Administrative Case Litigation Act in connection with the Cease and Desist Order, etc..”

" Ibid., Simon Vande Walle, Private Antitrust Litigation in the European Union and Japan, pp. 51-

52.

1 Article 87 of the Antimonopoly Act “With regard to the case subject to appeal to the Tokyo
High Court against a final judgment made by the Tokyo District Court for the action or suit set forth
in Article 85, item (i) or the action or suit pursuant to Article 85-2 or the case subject to appeal to
the Tokyo High Court against a ruling made by the Tokyo District Court for the case as set forth in
Article 85, item (i), in the Tokyo High Court, a panel may make a ruling that the panel of five judges

is to conduct a proceeding and make a judicial decision on that case.”
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UT¥ngoutngeandidasesdonnazUn39and Inedein1s¥oiiesdudiuainladuiviitu
wilagunlilgauvrglvilansiud landdsesnidemauyitlonin amatuduiazaiags

1 % A

Tegtladnduinladinazidasan)uueuyatuni1anisnn (AMA) Tneadadiiveudane A
AENITUNITNNTRYITUNINTSA UFTCO) 1ieelaiin1saanmdiauladuiwinty naunlana

rNeIAR’">

3.2.2.5 MUY

Tudesengaulude 26 vea Act on Prohibition of Private Monopolization

276

and Maintenance of Fair Trade?® Anuadaulalunisisutivetgaiuwaziufiotyaiy

(%

duanas lagh

Y a o

(1) AnslunisieaSenandevieazliifinty aunlnAdaliefnisnsey

)

(Cease and desist order) mu98 49 %I BLUNTMN bUTAIFIAINAT WATAIAILATITERY

(Payment order) 19 ® 62(1) (anL3uAd 97 eanunuSEnyi ao3nduau1ALn15An

> Michael Peter Waxman, "Enforcing American Private Antitrust Decisions in Japan: Is Comity Real?

" DePaul Law Review 44, 4 Summer (1995): 1135-1137.

276 Article 26 of the Antimonopoly “(1) The right to claim damages under to the provisions of the
preceding Article may not be asserted in court until the Cease and Desist Order provided for in the
provisions of Article 49 (if no such order has been issued, the Payment Order provided in Article
62, paragraph (1) (excluding those issued against an enterprise that constitutes a trade association
that has committed an act in violation of the provisions of Article 8, item (i) or (i) has become
final and binding. (2) The right set forth in the preceding paragraph expires by prescription after a
lapse of three years from the date on which the Cease and Desist Order or the Payment Order set

forth in the same paragraph became final and binding.”



142

(Trade association) ins¥vin1sINuTe 8() w30 (1) wifidnlaziinagniu (Final and

binding)

1o

(2) ergarulunisldansluissanauasiuanainiendaain 3 U duusiun

masligAnisnsgvimisemasliinseRuasiaanuazinayniu

9

TN INAFEMN8ARITOANENTTUNINITRAITUN N TA A TNS 0L

= aa a o

wanasanou iy Feezdidnsfesnd lneergaruaziinmuaiivuald 3 T duusiun
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mddligansnsyyivisermdlvidnsetuaviiangs

= YV [

U0 NNATIIUUWIATNNINIVDIAIRNNT (AANIN®IN1luAR Heisel
(Gyo-Hi) 97 1ilaTui 28 ww1gy A.A. 2009) 818ANNFIMTUN1THBIAAUUNUFIUYEA
ngrungazlanulszalangunewniserasusulaglidesideinmdmiaunaseamsanis

UsenAved JFTC dudn dnsnsevhdulivousiengvuieieiiunisasiinieiiaawasing

¥
=

v 77 ety nsileemnursuuugIureINgvdngasiila MmuUsTINang) g

KN IvSe Ll

'
1o 1

e oensevihmegluaudduudiufiganundemesuifinisnsgiazidanazyana
Ansyinasidle Navduudasvinergau tnglidesinddisanusvonsyuiunisvosnily

NVIENEUYITUNI9N15AT (Antimonopoly Act)

3.2.2.6 NTLUIUNITNINTAUNARLUITUNINTA VB

MULINTT 25-26 Y89 Antimonopoly Act Trdnsienvugideniglunisiles

a A Y Y ! a0 v , o o A U 9 v a
Liﬂﬂﬂ']LaEJW']EJI@ IWEJ?JLQQUISUﬂEJUWQQﬁ@'J']G]@QL‘U‘Lm’]ﬁfﬁ/lﬂiiﬂ\lﬂqiaﬂiwLﬂUﬂqqﬂJN@lLLag

Y o A

[ o = o o 1% 7 278
DULUUAE INNEAVBINUSNITUNTITLAINIUU

? BakerMckenzie, Global Guide to Competition Litigation (2018), p. 145.

*® Mitsuo Matsushita, The Antimonopoly of Japan Global Competition Policy, p. 10.
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277 Aruuarn e uiadantAeliI1n1sWHeeAd LS en

P YU TE IR U wAmINNIRS 85
T & v ' = . . ) 2
ANFemenIUNIngT 25 Tuliiesramaunuidlalien (Tokyo district court) WNHY 39919
nanlaienvuaziessunadulnunanulamaeawuidaieyingy
TnedvadanmI1n1sioawsonANALWILAINNINGT 25 IALDNTULULANAIY
MnNsHemNNng 24 Winganisnseyih visedestunisavidianguunedesiunisynuin
Haslaramrauvialaied Mmauieles1in mawrisuilngd Aawyedlsdun A1awdann

Tong eawvradule FanwedUlUls FangramniITnE2e

% Article 85-2 of the Antimonopoly Act “The jurisdiction of the first instance over any actions
concerning compensation for damages pursuant to the provisions of Article 25 is to lie with the
Tokyo District Court.”

80 Article 84-2 of the Antimonopoly Act “(1) When a court listed in one of the following items has
jurisdiction over an action to suspend or prevent an infringement under the provisions of Article 24
pursuant to the provisions of Articles 4 and 5 of the Code of Civil Procedure, the action may also
be filed with the court set forth in the relevant item:

(i) a district court located within the jurisdiction of the Tokyo High Court (excluding Tokyo District
Court), Osaka District Court, Nagoya District Court, Hiroshima District Court, Fukuoka District Court,
Sendai District Court, Sapporo District Court or Takamatsu District Court: Tokyo District Court

(i) a district court located within the jurisdiction of the Osaka High Court (excluding Osaka District
Court): Tokyo District Court or Osaka District Court

(iii) a district court located within the jurisdiction of the Nagoya High Court (excluding Nagoya District
Court): Tokyo District Court or Nagoya District Court

(iv) a district court located within the jurisdiction of the Hiroshima High Court (excluding Hiroshima
District Court): Tokyo District Court or Hiroshima District Court

(v) a district court located within the jurisdiction of the Fukuoka High Court (excluding Fukuoka
District Court): Tokyo District Court or Fukuoka District Court

(vi) a district court located within the jurisdiction of the Sendai High Court (excluding Sendai District
Court): Tokyo District Court or Sendai District Court

(vii) a district court located within the jurisdiction of the Sapporo High Court (excluding Sapporo

District Court): Tokyo District Court or Sapporo District Court
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(viii) a district court located within the jurisdiction of the Takamatsu High Court (excluding the
Takamatsu District Court): Tokyo District Court or Takamatsu District Court...”

81 Article 87 of the Antimonopoly Act “...in the Tokyo High Court, a panel may make a ruling that
the panel of five judges is to conduct a proceeding and make a judicial decision on that case.”

82 Article 86 of the Antimonopoly Act “(1) The Tokyo District Court is to conduct a proceeding and
make a judicial decision by a panel consisting of three judges for action and case provided for in
Article 85, as well as actions provided for in the preceding Article...”

8 Article 248 Code of Civil Procedure “if damage is found to have occurred, but, due to the nature
of the damage, it is extremely difficult to prove the amount of damage that occurred, the court
may reach a finding on the amount of damage that is reasonable, based on the entire import of

oral arguments and the results of the examination of evidence.”
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3
finrsananuuns wu lunguuneudsiusuliilusssy The Unfair Competition Prevention
ACT (UCA) laUayelatian Tnaman3ed1304va209AALRDAa maawa‘f"ﬂﬁfjmm%m’m
wilauanaenans sndnissryienatsfananlagianiziatzas muanas 7(1)%° yee UCA
waziadgAnInwoadsliuansenarsisuduiefigaiandemeldauanns 7(2)2 UCA
Taerdmuad lunsaliiiesdosiuanudumansmliuanaenasdogfivnuuiiefiansan

Mivsziusotnnuauninsamsell wastenaisdinarnduneiunangiuiiiendas

50 bl

%% Aruto Kagami and Mori Hamada & Matsumoto, "The Private Competition Enforcement Review "
[Online] Accessed: 1 November 2020. Available from: https://thelawreviews.co.uk/edition/the-
private-competition-enforcement-review-edition-13/1224986/japan

% Article 7(1) “In litigation involving the infringement of business interests due to unfair
competition, the court may, on the motion of a party, order another party to submit any
documents necessary for proving the act of infringement or calculating the amount of damages
caused by the act of infringement; provided, however, that this does not apply if the holder of the
documents has justifiable grounds for refusing to submit them.”

86 Article 7 (2) “If the court finds it necessary for determining the presence of the justifiable
grounds prescribed in the proviso to the preceding paragraph, it may require the holder of the
documents to present said documents. In such a case, no person may request disclosure of the

presented documents.”
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7 Article 85-2 of the Antimonopoly Act “The jurisdiction of the first instance over any actions
concerning compensation for damages pursuant to the provisions of Article 25 is to lie with the
Tokyo District Court.”

%88 Article 25 (2) “ No enterprise or trade association may be exempted from the liability provided

in the preceding paragraph by proving the non-existence of intention or neglicence on its part.”
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9NNY MIUNINTT 6 VB9 The Unfair Competition Prevention ACT (UCA)*°
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neUseanegeidngnnisla (Educated guess) AuuInT 248 Uszanan)nungisnansan

AU T 05 09valW 18 8y Uil uA1LNIATT 8 YBY The unfair competition

2293

prevention act?”? (UCA) szt uandentaila®® uenainil mao19uem1uiusiuiu

Andereludinnznssunisnienisan UFTC) laanee?

%9 BakerMckenzie, Global Guide to Competition Litigation (2018), p. 147.

0 Article 6 “ In litigation involving the infringement of business interests through Unfair
Competition, if the opponent denies the specific conditions of the Things or process which is being
asserted, by the person alleging that his/her business interests have been infringed or are likely to
be infringed by Unfair Competition, to have constituted an act of infringement, the opponent must
clarify the specific conditions of his/her own acts; provided, however, that this does not apply
when the opponent has reasonable grounds for not being able to clarify this”.

#! Osaka District Court, 30 October 2001, 34 1IC 311 (2003) - “Aerosol”.

%2 Article 8 “In litigation involving the infringement of business interests due to Unfair Competition,
if the court, at the motion of a party, orders an expert opinion on the matters necessary for
calculating the damages caused by the act of said infringement, the parties shall explain the

matters necessary for forming an expert opinion to the expert witness.

% Frauke Henning-Bodewig, International Handbook on Unfair Competition, p. 373.
#% Article 84 “(1) Whenever an action for damages under the provisions of Article 25 has been

filed, the court may ask for the opinion of the FairTrade Commission with respect to the amount
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of damages caused by such violations as provided in the same Article. (2) If a claim for damages
under the provisions of Article 25 is made in court proceedings for the purpose of a set-off, the

provisions of the preceding paragraph apply mutatis mutandis.”
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3.2.3.1 WuIARNUgIY
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U A.A. 1890 (The Sherman act) Ingldiinatadulul a.a. 1891 Feoonnguunsatuiuile

(%
U L3

Jasiunisunuinvesussnuuinivg dsluneutiuuignvaituliinnsesdnsluguveanias

1% 1%
a o o o

(Trust) gAYIAgIRAdIARY WU U1sll e1gu dinna ngrangudaduniansmvesansgelasni
399138031 Antitrust law Hutes Taenguansatuusnidedn Sherman act Ailesangn
w@uelag Alau1¥n John Sherman®?

Sherman act L unguuiendniA safun1suyadun1an1sdn fnuagiu
auiasig o mnnsiilunsyssdydRderilnemeeign Ingyjsfunsasuilnadundn
LAENIENTUYAsT5Y (Department of Justice) wif LA saviniufifansandunfongaty
r;_’{mzﬁwmmﬁmmﬂéfwwswjﬂ’mzﬁ“ﬁImaﬁ{ﬂmﬂwﬂu 91agnUsududiuiugeda 1 4
poaansaniguardiAngsan 10 U wazuSsvenagnuiugeda 100 Auneaaniansgdsluug
nadl AUsuenaganiilld uildifuaeavivemaustlorivionuidemedlisu douuT
A9 9 NeeunAntABan1sgnYaduaIn The Sherman act Faduuda seundaldinisns
NONNIBLY 9T UNIIN15A 190 2 av'ula wn Federal trade commission act
way The clayton act lud a.d. 1914 i suTaduldfunisnszyidu 9 Aussnmaniu
weneunanides nglddndsangnssunianisdndilaifusssy (The fair trade commission)

Juunlaniu Federal trade commission act?®

> @nen stinna, nguangudeiuniinisAvenlsemaaunBnangey (@niiuidyysu 9119, 2560), i

21.

¢ JSounei, Anan stana v 22.
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Wunguuneitisadunsimiuaiusmionis nien1snszinfisee sen1smIusInfaniseu

A9anenN15annNIShIITU’

d1u Federal trade commission act [unguuefifinuaiiy
nsnsgvifinsgnunisdbiilusssulunisaiiugsiaseninesy (nterstate commerce)

wagldlanisimunlnynisegyiliguiu el Federal trade commission Mfiugwa®®

3.2.3.2 asAnsUeAuldngumang

ansgausniaziennisaiuafunstazegreananiuiuldazesnns

NsANAuAR 0181 LT UATIAD Anti-trust division §udunsunialu
NTENITIYATITUYDIDLUTNT (Department of justice) He1u1AALTUARBIYIA U HHY

NVILNELUTUN1N15AN>

v

dalunsandunaiunisiugnszyiinduaziluniivesnnznssunisnisai

vJusssy (Fair trade commission) ImaLﬂuﬂmzﬂssumiﬂ"wﬁ’UQLLaﬁaiz 1491U19NUN

aiupfwriaiuRnsEyNsHRWINASY 5 Y84 Federal trade act™™

3.2.3.3 WAUISIAIVaINS ansenvulunsiassenaderianiy
NOVAUIYUYITUNIINITANVDIANTFOLITN

ansgewuing 4nalnn1sAuATen e seAUsY (Federal) uasy (State)

= o

LazLanvu (Private enforcement) F9HUNUINALIALANANAU LARINITOANASUTINULAL
Fulg Tngansvawenvulunisies uanainazluldielilasuandemelnensiainuaues

nsuasduiliidusssuudn udunisdudinisnseinisd il unguuiewdsdunianisen

2T The United states department of justice, "Antitrust Laws and You," [Online] Accessed: 3
November 2020. Available from: https://www.justice.gov/atr/antitrust-laws-and-you
28 |bid., The United states department of justice,

% fnan stana, nguaneutatuniin1smveslsemAsnBnantey (@nfiundyysu: 2560), v 23.

0 Seuneaiu, Anan stana i 23.
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299 Clayton Act (TITLE 15 United States Code Sec. 15 (A)*® lne U@ liasil “unna

[ e 3

a9 Ngshansensndduvesnulasumnudenisannisnsgyiniulinunguunedesiu
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N15NVIN 19BIreMaLYIBansFaIiN NI LaedgdauvseiiavarIeRdA U
18l ADILAAITIUIULIUNRNIN hazaz LA SUANAINI8EIUTIIINNITAAULEINSLAY
Ag9eluNsHeIPRTINIIAINUIEANN NAUAIS”

uaﬂmﬂﬁ 119151 16 U89 Clayton Act (TITLE 15 United States Code Sec.

[ 4 = = o

26 UyelAluviueadedfiulin “upeale 9 N9nYilninsaaidensesgniinatelaens

v Y Y v Y v Y

nIgvifazllnngvanelieanun1FuUadun19n13AN L an5309981195N15ANATEITIATIY”

1 Assistant  Attorney General Antitrust Division U.S. Department of Justice Bill Baer, "Public and
Private Antitrust Enforcement in the United States," ed. DEPARTMENT OF JUSTICE(2014).
%2 Randy M. Stutz Albert A. Foer, Private Enforcement of Antitrust Law in the Us (Edward Elgar

Publishing Limited, 2012).

%15 U.S.C Section 15 (A) “Except as provided in subsection (b) of this section, any person who
shall be injured in his business or property by reason of anything forbidden in the antitrust laws
may sue therefor in any district court of the United States in the district in which the defendant
resides or is found or has an agent, without respect to the amount in controversy, and shall recover
threefold the damages by him sustained, and the cost of suit, including a reasonable attorney's
fee.”

%15 U.S.C Section 26 “Any person, firm, corporation, or association shall be entitled to sue for
and have injunctive relief, in any court of the United States having jurisdiction over the parties,

against threatened loss or damage by a violation of the antitrust laws, including sections 13, 14,

18, and 19 of this title...”
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yanaaiddnsisonsesnndamediuiuaiuyinle (Threefold the
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Hawaii v. Standard Oil Co. of California (1972) léfienuliin “wnilupnudemesegsia
»307 @oo
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waninasiniau anudsmedunalagnssannisazifianguunedesiunig

HNYIN (ANUFUNUSTENINNITNTEVLAZNE)

% waan WIaAes, "anusuiiameuvisnsdlagzidia nguranedesiunisyning," vl 34-37.

% Louis Vogel, Global Competition Law, p. 616.

7 wan WIaiesh, "anusulianeuvisnsdlasidin ngusnglesiunisynuin,” vt 36.
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Tagaraluad Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc. 429 U.S. 477, 97 S. Ct. 690
(1977) masluﬂaﬁlﬁa%uw’h “Plaintiffs must prove antitrust injury, which is to say injury
of the type the antitrust laws were intended to prevent and that flows from that which
makes defendants' acts unlawful” FsBungléin mm,?ismwLﬁmﬁumﬂmiauﬁmgwma

WYITUN1IN15AT NUeAIANUERBUTHANTINY BT T UN 19N AT Rvul Tias

AN UNANIINAITNTZYINSINED

AnsSn1slasu ALde1e 3 W1 a1nN1SHBIARYaILNYY

YONINIMLLINTY 4 (A) V04 Clayton Act (TITLE 15 United States Code
Sec. 15 (A newrhedlisrunaenyugosaiazldsuadomearuviiainnisinu
devouazaildinglunstiosisufisamusaunuauasdndae Seinsnnganeds
fiansananuunsialy (FRCP) dslandglasafazdondoanldarslunisdnidundiuay
ANNUNEANNLDL
aglsfinny n1siespRvenenvuionazlasuandemeniuungd mndas
suvssleviilosanildyaasmdeusiouleiy Anti-trust division n3ensegRsITNANS]
(DOJ) nFednasduynrasssuni wazlaliniusiudeny Antitrust division N529N599

gRgsIINanIg "

%815 U.S.C Section 15(A) “(a) Amount of recovery; prejudgment interest Except as provided in
subsection (b) of this section, any person who shall be injured in his business or property by reason
of anything forbidden in the antitrust laws may sue therefor in any district court of the United
States in the district in which the defendant resides or is found or has an agent, without respect to
the amount in controversy, and shall recover threefold the damages by him sustained, and the
cost of suit, including a reasonable attorney's fee.”

% Renato Nazzini, Competition Enforcement and Procedure (Oxford University Press2018), p. 117.

*1% |bid., Renato Nazzini p. 117.
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179151 4(B) 93 Clayton Act (TITLE 15 United States Code Sec. 15(B))*!!
Mavdnd fsmedosiiondenaudemenelu 4 Tuuifimansgrhansfiaiai

aglshrenadinsdienganuasaavgnagld lnonsiuergaiuensaznamen
aglupALdatunIen1sAn d 3 Ysean lawn®'?

UssLanil 1 Ao 91ganudimiunisundanisnszyinauia (Equitable
tolling) Ingaglddmiun1sunlanisnseviaiuiia lngdvuadnetganulzasnavgneg
qundlandwuindinsiity uisedeuluilandaansofigadliin Suaeldanuwenealy
n1sundeenisnsginvesnulagdveunie wazaNnIsazaangaey M1lananun1Inseyin
AUAA TAMUFUNUT TENT19NI5NT8VIALHA UTINAIUAINNINYIAIE) N1
iLLﬂﬁV\la%Lﬁa AR Aryeh v. Canon Business Solutions, 55 Cal.4 th 1185

Usziandl 2 Aie Class action tolling Fermuninerganuaziiuiuiiiond
wuungugnuiasvieyanatunoudiainnisfiesnfnuung iwuluaf American Pipe &
Constr. Co. v. Utah (1974), 414 U. S. 538

LazUsziand 3 fe Statutory tolling @1uu1m$1 5 (i) vB9 Clayton Act

(TITLE 15 United States Code Sec. 16 ()¢ fsrimuniterganudilidsduiuailngionsy

1115 U.S.C Section 15(B) “Any action to enforce any cause of action under section 15, 15a, or 15¢
of this title shall be forever barred unless commenced within four years after the cause of action
accrued. No cause of action barred under existing law on the effective date of this Act shall be
revived by this Act.”

*12 BakerMckenzie, Global Guide to Competition Litigation (2018), pp. 204-205.

* Inc. ALM Properties, "The Recorder New Rules on Equitable Tolling," [Online] Accessed: 19
November 2020. Available from: https://www.law.com/therecorder/?id=1202592733016

*% 15 U.S.C Section 16 (1) “Suspension of limitations Whenever any civil or criminal proceeding is
instituted by the United States to prevent, restrain, or punish violations of any of the antitrust laws,
but not including an action under section 15a of this title, the running of the statute of limitations
in respect to every private or State right of action arising under said laws and based in whole or in

part on any matter complained of in said proceeding shall be suspended during the pendency
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3.2.3.6 NSTUIUNITNAITUIARLAITUNIINITAIVIENS FBLUSNN

&9

WA ITUNIINTTAT BRI BAIALYIITFUIANANENTT FareeldUssuia
NOVUIBITNITUIAIURNINAIENT T dauITHsauIAIuwnaialUTumasguIanans
aus3 (The federal rules of civil procedure (F.RC.P.) i A1las Arlesdiaensstumwas

UFTNUNUIAINITHDIAR dULaAIlALTAUIIILAsLADIUALTA LAWY LazALFanneland

Bensae’e

3.2.3.7 1UAg1U19A1A lUARLYITUNINITANVBIENIFRLIEAN

AIUUIRST 4 (A) e Clayton act (TITLE 15 United States Code Sec.
15(A)) waga1ns1 15 e Clayton act (TITLE 15 United States Code Sec. 25)°!7 Arnunli

AT UANIFUIaNaNe dulAuwimawYI9s§uIanals (Federal district court) fung1ua

[
va A

wavedusuaineaiunisasdianguungifeanunisudsdunisnisfaunses sy il

o

(%
vaa = 1

AIULAY ARLWNEITUNgUIneRsunensAnelanse sy delRRiiasegnelingvung

WNATAUALLNINGN (Federal rules of civil procedure %39 F.R.C.P)

thereof and for one year thereafter: Provided, however, That whenever the running of the statute
of limitations in respect of a cause of action arising under section 15 or 15c of this title is suspended
hereunder, any action to enforce such cause of action shall be forever barred unless commenced
either within the period of suspension or within four years after the cause of action accrued.”

*1> BakerMckenzie, Global Guide to Competition Litigation (2018), p. 205.

*18 Federal Rule of Civil Procedure Rule 8 “(a) Claim for Relief. A pleading that states a claim for
relief must contain: (1) a short and plain statement of the grounds for the court's jurisdiction, unless
the court already has jurisdiction and the claim needs no new jurisdictional support; (2) a short
and plain statement of the claim showing that the pleader is entitled to relief, and (3) a demand
for the relief sought, which may include relief in the alternative or different types of relief.”

31715 U.S.C Section 25 “The several district courts of the United States are invested with jurisdiction

to prevent and restrain violations of this Act”
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AaNnudsmeladneie Ingusingaiuuinsy 4C va Clayton act (TITLE 15 United States
Code Sec. 15C (A)**® lpglig1u1988n15g98AveIuasy (State attorneys general) Tunns

a o

flosaRuuUNga (Class action suits) lunmwesyAARTITNAT (Parens patriae) dedinfidiun
Ium%’gmmmwiama%u'uéfu%’gmaﬂmaa‘w{g \ioiFnaAdemeainnisazidin Sherman act
lngaalinessusesuszinnvaanguland (Class of plaintiffs) 8n suuans19Nlansiuuy
napfluadital®? fremmisadudnanvemisiinsilesaiifeafuudstumenisdn (Hudidey
Tuavszewing (onanandeme 3 wih adldinglunisiiend wazAmune) esainnng
flasafnuungu neldinnns 23 (A) FRCPX Tngiluudadu yanaftagfiosnfuuunguld

Jewduazilosmiuuungulafsafiednasduszneusmeludl

(1) Furuandnlunqudduiuuinvilinisiasevesaundniavun

Tylaunsavila

(2) fidgymfeaiunguanensedeinaassediufeaiulungy

*18 15 U.S.C Section 15C (A) “(1) Any attorney general of a State may bring a civil action in the name
of such State, as parens patriae on behalf of natural persons residing in such State, in any district
court of the United States having jurisdiction of the defendant, to secure monetary relief as
provided in this section for injury sustained by such natural persons to their property by reason of
any violation of sections 1 to 7 of this title. The court shall exclude from the amount of monetary
relief awarded in such action any amount of monetary relief (A) which duplicates amounts which
have been awarded for the same injury,”

% |ouis Vogel, Global Competition Law, p. 616.

*2% Federal Rule of Civil Procedure Rule 23 (A) “Prerequisites. One or more members of a class may
sue or be sued as representative parties on behalf of all members only if: (1) the class is so
numerous that joinder of all members is impracticable; (2) there are questions of law or fact
common to the class; (3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class; and (4) the representative parties will fairly and adequately protect

the interests of the class.”
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(3) Taisenieamsetonaduotganudsdudununquezdeaiudaiionsos

viseteseduszinmiaganuiurengy wag
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LAZLNEIND

(%
v

ANYTeAUNINTY 23 (B) FRCP? daimunlilanddanesigauiuiouly

DU 9 BN wONAIN WINTT 23 (A) BNAIY 19U UIEUIN nLenilaslsaz s e1aneliinAw
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fnnuddgniionimansenutaanvuvesaundnlungy ImaﬁmiﬁwLﬁuﬂﬁuumajmmﬁu

AnstunisaiuadNiUsEaNSAIMINNINURNTUTBIAR

Aatiuudd azwiuladinisiesafinuungulupfuniduazsies Wesdusznay
UM 23 (A) wag 119371 23 (B) 83 FRCP. naumiadsavaygintisndunawuunguls
Fafnaiunsiasnauuungulagsen1savaaNaIIn1uNIng1 4C vea Clayton Act (TITLE 15

United States Code Sec. 15(Q))

*?! Federal Rule of Civil Procedure Rule 23 (B) “Types of Class Actions. A class action may be
maintained if Rule 23(a) is satisfied and if: (1) prosecuting separate actions by or against individual
class members would create a risk of: (A) inconsistent or varying adjudications with respect to
individual class members that would establish incompatible standards of conduct for the party
opposing the class; or (B) adjudications with respect to individual class members that, as a practical
matter, would be dispositive of the interests of the other members not parties to the individual
adjudications or would substantially impair or impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds that apply generally to the
class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting the
class as a whole; or

(3) the court finds that the questions of law or fact common to class members predominate over
any questions affecting only individual members, and that a class action is superior to other

available methods for fairly and efficiently adjudicating the controversy...”
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? Section 823 (1) of the Burgerliches Gesetzbuch “A person who, intentionally or negligently,
unlawfully injures the life, body, health, freedom, property or another right of another person is
liable to make compensation to the other party for the damage arising from this.”

* W. Zdzieblo E.J. Cohn, Manual of German Law p. 156.
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> Section 823 (2) German Civil code “The same duty is held by a person who commits a breach of
a statute that is intended to protect another person. If, according to the contents of the statute, it
may also be breached without fault, then liability to compensation only exists in the case of fault.”

® Florian Wagner-von Papp, Germany Competition Law, pp. 135-136.

" Section 826 of Birgerliches Gesetzbuch “A person who, in a manner contrary to public policy,
intentionally inflicts damage on another person is liable to the other person to make compensation
for the damage.”

® Dietrich Hoffmann, The German Competition Law : L egislation and Commentary, p. 99.
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° Emi Matsumoto, Comparative Tort Law Global Perspectives, p. 368.

10 Supreme Tribunal, 28 Novemver 1925, Supreme Tribunal Civil Reporter (Minroku), Vol.4, p. 670.

" Emi Matsumoto, Comparative Tort Law Global Perspectives, pp. 364-365.

"2 Etsuko Kameoka, Competition Law and Policy in Japan and the Eu, p. 170.




167

WawSeuiisuiunguangazdaanigatasniuu fdannaniuiwdiluuni 3 WWeewin

ansgausnldnguunessuuAeuauaed AU udnnyuedtcuazledIulngawnain

wva

WIIATNINBIUIINIAGIU Barasie o BadanazujuRnu® wiansgausnialdszuy

%

ARLLBUADT wiAARFUYDIAIaluLasINaNeARNNas19d AT UNENgMNIE (Secondary

[y [

authority) A1eSurenguuuazlialaNIzi3ed (Restatements of tort) 9AYIlAY American

law institute [WULUINIIVToBNTNAlUNISHRRUART U8

o
(% I

dwduaiutstumanisd Avafleslungunednuurasdatu Sioduailudes
Y9INTINUHUNTAMIUIATINNGIAD SuidunsauavAaviensnaunuiuiievihazidase
{ou Ineihanulagasaiagyianudemeserdulumagsia wu Tuafl Jackson v. Stanfield
36 N. E. R. 345 (Indiana1894) rnafjmssduisuladnauitnisnsevimenarandunisnssih

ligoumengruuuazaziliniounnady LAgrafina1IiiasaNiuanuIveTNaeINg93e

v a a [

ysoluilundnlunisitadeafaziiia walun19anduiu Mndinansznuaelanii1wadLas

[
[ RY a =

Lilafianun naeilideiuiin® Al fidemedaunsaiiafiiedaiun1swtsdunienis

wflesmunguIneITsazilinvesassgle

o

Wainswisuwieuludrsdusniarsaniunguangadiauasing tu 11951 420

wa |

. Tgafidn “dlaadlavseussumiduide ivdeuanadulasiangvungliiundeniei

T o

WATINAR wNs19Nend awliend wESnwif ninddunsednsedimilsesdlans vinwingu
hazlinddesldmaulmmauuion1suu” mEniud @aansadiafineiunisu sty
nan1smaning luilsameisansasrdulnuvaununiunguunsdnuazaziiin a1y U,
1 & v & [ o v A & A 3

ARFATUALUIEANAERY Teradmiale ewindunsdiinsussrusenaunuuIng

Aana1 lngdnsuanin “GnSegndlaegnmile” Tunguunglvedu vuneda angiamaied

ngrEnefuAsatassusadlin’ Ingludndnamisnsnedvsuinuy Weanndudinuins 420

2 1ndind quun, anuiilewiufedungmineansgewsnn, v 115.

' Legal information institute cormnell law school, [eaulail].
" wngn 13eAesh, "anusuraniauvisnsdlazile nguanedesiunisunuig," vih 31.

1 dfivnnwimainifl 404/2555



168

v

U, 92uUan1annguunetessiy 1m0 823 walulssuianguuieuwnseasdudall

C%

unUgyefAinseanusuliaienunisnalifinanudenensdnsauliluninsy 824 8nane

'
U =

wena1nd Tunguunelne u1ms 420 U, daduiissuntygfreifioduisizosnisnszi

Azl FIUANANIINNYMUNELEDTIUNTNINTT 823 824 Uay 826 AU A1 “ENTaenantly

9e19ln” F9MTNLNEANI ANEVavaneingringAuAseLay TR’

[ Y]

AIFIRE NAIANINIAIAHNN 152/2523 “n1sidnassaudunintunisiangnnu

d v

UnapuinInsdunaydutsiuliaenistudndaiduland dlidnduaifaglisendnia

a o 1Y 1

Souuaz ligeliasosduiunieelutu msdusruliandyadenarudunisnsevitlaed

gouRenguueyililandidenisindunisazide duaedesldardulnunaunuionis
avlaiuuilavdvzaayuegnouiniy” duiuwds wavuddiansihadeadiunisudadunis
nsAufesmungrunednyazasliala nsizdnsedndlaegrmilsiuasiniululy

AUNLYDENININ

YNNG 1IN 422 U0, TR “010u@898unakan15 e R uunTIn UL

AR}

(% Py s a

ngruneladuiinUszasdiioazunlosunnadu 9 dlavinisdfuguty viuliduivgiu

&9

I
&

Tinewiiuludiin” 33171 “nguungduiinUszasdiieazunlesunnadu 97 dununed

A o v a

ngusnefifmuanthivesyanalflasvldilunsiiesdosnssyhmiesniunsnseyieddla
ot el ¢ 1l oUosAuAIIA B BUAEISITUTY WU NYUUILBIYT NYNNIBATIAT
NMUIEANATEUTINA NOVUIBUTNIY NYMINEATUANNISAIUATIAKardae AT
ynv1a’® Faontl eonwudiiavsiosndfanunsofosnfandalasde uns 422 U,
Usznaulddnde ilesannguangindisnisudstunsnisindungrngduifuszasdiite

2 UNUB9ANUL LB LAEN ST

Y
[ YY) = <

AU FUAUINAIANTUNITUIAA NN UNITRUITUNINITAIAN BIM L UNU IR

AR}

anvazaziflanuunnguueialuduasnsafiasanfinnwladdunisnssiazifiany

T awu Anfing, AeSuneUssanangvineunisuasnndiye dnvarazdia, vt 36.

® Feakeaiu, guu anling vith 83-84.



169

11957 421 kag/130 UMY 420 U, tieaanauunUyaAvesnguunefinaiisnad

firsaniiesin Wunisada ihdeyaradulaeRanguuneliiundemedaninddunsedns

ot ntlsegsla violun1sldaniddusagliindsmennyanaduseliwiniu

wiog19lsAnuATuransa i nguuisnsdun1enisai wanlletafessesmiy
nvEIgazalmduiy WY N15AIUTINAINTT (Mergers and acquisitions) 5EWing 2 USEM
Ademendulssmyuinluilderaflosmungmnednvarasdalimszimulilisuay

= ] 1
ereusagnda

aglanAluunsdl windsutemassaudriungmnednuarazidaudd oradunis
NIEYIRANILLINTY 420 wag 421 U, ninealidaudanunse Uy gRnisud st
V119115717 Aldluieiu nanfe vinsdonaldasuesdusznouauRanIung el
Frensutedunmansdn uiasueadUsznaunungraneddieandn fuiu fdemeIaden
Wosndmunguunendsazdenlawuiediu wu nisnsziliasuesdusznauidiasdy
AdewMHana1amuNIng 50 veansysvdyaAnisuiduninisan T idenedaden

HosaRnungmuneIveazifianle

6V
a A

AIAIBENMUAMNNINYIANAY NN 6599/2559 Faadillandviaaes (USening yies

Y

EN

WULmas 3190 (W) FUNIN) ATIENNTANASUNITVIY T RTnANdEiuens Fevazlany

fls 2 197 TnsuanaUosyarn 80 um Wurgnideaudnfivisaslandiaastus 800

A o v & | a v ayv & & va & a v o ! =
UM LW@u’]ll'ﬂﬂjL"LJua'ﬂua@5']ﬂqau@r}W“q\isﬂa\ﬂﬁ]Wﬂm\?a@Ql@Lu@“ﬁ@aUqu\ﬁLLm 400 U']V]GUUVLU

$a8 (USEvLen-Ty Aansintu dawmy 114n) $as1en1sduasunisuienaslewniii

a 1

s Ay v ¢ &Y a ¢ a ° o v s | s o PN
EJU@W@U?U@Jﬂﬂ']ﬂWiK\Iﬁ 'JEJGLQ amaﬂiziﬁlszm‘wLﬂiﬂﬁﬁﬁﬁUNﬂ@ﬂU@ﬂﬂﬁWi UINNNWUUEAD

Y Y

' [
a a

2 wh dleldafutnsadunin” Tnelavanludodsiin Fefseglutieszoznanilandisaes
fsonisdaaiunisvie dendsmanszvulnenseiesenuevaslandvisaes nsdiifiuléin
Tanrsansfonduhedufuamulavandefgndfiondodudwesnu deddynansuay
Fuswaunn dusuasifisswiordenslavanveslandisaesdufiugiundlavanfisdy
Tagliussloviungnénannnin siedenisgslalignAninguesnldiivhsesau egnéves
Tandsannhauaswesislandiadesndodudiivhavesinasuds Siasfasfuguadd

lgnAvesindlaniniaesliinUesnaznduluredumasanassiiinweslandvsasslaan



170

[%

Fudunisvilrsenisdaasunisuieveaindanninsasslivszauanudisanuiainni

'
Y A o a

wenanil gndfitheUeaunldiiwesdnasniilasuanslunisldnuamnau lnediazlisu

¥

avslunisldgues Ao gnAndidsliireainaiduandnaduninvesdasuazazfesalingdu
aundnAsunisavessiasnoufiazlasuans LLﬁaﬂﬁﬂﬂ?‘faﬁmam%ﬂﬂé’um%maﬁ%awﬁa
Franunsaduaundnvesinslansisassuasnduludoaudiivweslansisasdld usfviile
anénfianuddnin ssvesduaglidssleminngnénunnnitinsedlandiisaes n1anserii
yossnasailiduidonansiund waliaaunsililandiaosdondome [Hunislians
FalusazvinldAndemoulandiaeaes nsnszvivesdnasiadunissuiiveumienguuieg

A14 U.WW. Wws1 421

@A o a

pg19lsna msinnwaduilldlananimsessdygRnisialiunenisiny wisgidla
= A = Y ~ 3 a LY va (Y i 1%
Fadunundeaieddn esnlandilesndniunsys iy an n15uIsTun1nITANY fe
uamalilainineunsenandsun Uy A lunse Uy AN1TUIITUN19NISA1Y Ueag1dle
5 dy & o a 14 < 1 ¥ 1% 1 [ 2 1 = 1 o
il 919138dnan stiana Tianuwiudedimidnineradululainaauissiiuiinisnsesiy

LipsuasAusznaumunguunednnlenIsstunienise aadslilananbiludfinine

4 % @ % [} <@ 6 o a ¥ % gj dy [ I Y
PIAuGIsfuAUTILYeY 81397158ANA sliana Tudresu viall dsenaduldledn
11 Fao1aiu I luilslandfeasansosrdemelaesnaiauing 421 Usznau 420 U.nw.
L] va 1 LY} £ d" 1 a Ql' a % [~ o a v
WAYNIZI1YUYYANITHTITUNINITAY Lagtloaderiefiisonsoadudiuiufeniu
AadslidneitadstansesrdaAn1suusduninisa an
ails fidadunadn lnsdrulvgudryananilesndieriunisudadunianmsadnazdu
ARsznInansulusEAuLA g U AN9ATan 1 ULNI9N5EuRAeaa sl e T i lrausaa e
a o ) d' = o a a [V ~3 d' o 1 1 1 a o [ a o
viEnnguuennduiusnwinazaduaflaldun anfl9g19gy 55U NAuUI oY
' 2 B A vaa a a | ) Yy o Na a
ae3lsNA mnenyuilesnflJudndaniuenin1sRuiunneiaiu LL&JQLE‘?EJ‘VI’]‘EJR] Jansileq
ammgummwmaawmLLa‘v‘w3‘vi'mmfuzumm'iLLGuwumqmsm°1 wiReNAazfiaaunens

Y

nsphanuialuls esfenann Lﬁaqmﬂwmwﬁﬂgmdmlmj%agjﬁqﬂﬂamauaﬂﬁqﬁu

[
v v v [y

anvia derpaduanung Wena wararadelenialunisaiiugsiaiudngs



171

)=

nsldnguuneNa1siulsdinana lundIuIaAIannasuIAR A LHa99INnIN

Hosnfazilla Faniiarsanad toun aanduaeigiaiuegluwaea vsemanyansiin'®

[ [
v (Y o

Famaninarsaadernduldiimaiisazmadania vl Juegiununsnduoind

9

(%
U L3 ¥ 1

lngauInanssadsiamagnssaivsoraansIalnin® wazandvdaianlutuanssal Liuu

= ! a 21
VBBULYIN)NINBAIAL N
LR

1 @ a a LY va [ £ a a
EJEJ'NIiﬂG] PINNDIAARIUNTE TV SUEUAINTTLUIYVUNINNITAT n1sNoIAALTEN

oA 4 [ o v fa 1% 1 224" <
AndeyelvieglulungrunavesmaningdunmlaygiwaznisesenineUsema® gaduma

(%
o Y a o a

Fusu lagauisngnssalneniagnssalaftdyfiey® wazilam1agnssalnniidy ey

o

U ¥ o

Arndundl Adsvamagnssalaftiyiawisiiuiian viuuagAuzveygIngn

U

—

fnINwIRerIaing {isuiiarsanuaiviudimanyimiemadenindumagfsssy

Tneviald Felalafianudsrmgluiodaanis aainmansuddunistgegiiaznisnn

v '
U < aada v

FEUINUTENA FITAAWUNDNIITUINNINYIAANT SN WU NLABLAZLANA1I9INAR D1

wazaRunslagialy waglasunsiasaniinnwmileeinnwiniinnusuazainudilaly

(%
Y v a

Seunguninddunelyainaznismsenitnseina anns fallyaranieuendaiinigg

LAEANULYN AL ULS BIAINANIINTILNINTUNANIN AR BoUVINTALANITNINTUIRNINEN

¥ Ysgrangrangdsnansanafune 1ns1 4 (1) Jaalidn “Avles Wiauesiermandnasigidnuegly

waAa visedermanyandiatuluenmaliidnasasialianweglusnveiandnsvield”
20 Y528 mungIBNIITUIAIULNG 11951 223 UayelAan “neldderuundeyalfuinsi 138 168 188

o a

way 222 uavludnuaell Arfininwivserdsvesmatuduty duavssalsemagnasal Liuusen

finnwisemdniulszinangmneisenguunedues i Uydfnlnlunian”

?! UszaiannungIdnansanauLie 11ns1 247 Jyyeidn “n1sdnAfininyviserdsvesagnssal
Tinsgvilamdelasuayginainaiajni’
2 p3g 51U AN THUITUNIINITAT W.A. 2560 UAT1 26 Veyalan “nsilpsafionguaznisiesnfisen

Andevenunsystyait egluwngunavesmaninddunedygyiwasnisiseninsema”

v
va v o

2 wszs1vlyefAdnseragnssalnfgn

L LY

ey 11991 5 Yeyelfidn “enagnssalantdyiieudduna

HTUNRNINYIVTIAARTIONSIUAANIN WIS dsvamatityfiviy Trdnnsununddeluiauluma

o @

vssedARTEyiLAY (1) ununARnsngaun sy ginaznsaserinszne d81uaRansaininwad

g
Ngnssalifininyvsemdaasmansnddunadyauarnsinseninaseing”



172

[

2 g a a N & < =
addululaesiaisy duszanianuagivanzauddu® dewmniies vinidunisiesnd

AEITUNITRYITUNINITALAEATY HANINBIARAITUAR buAansnd dunistdyginaz

a o a

nsAsErieUsemaAgaNaziinnndl 1990 ANUEINY WasUsEaunsalinnndt g

9

lumadaniavisomauviinsainiiafnisudsdunanisiluflosaungruneasida
4.1.2 dauansinsluuivasangniny

WoelandaiuisatdentesladiasWesadniunguuiedinisazidans oniy

o v a

W3z TR ANITUUITUNNNITA Y @9Nd1ATYDNI19UTIUONINDIAUTENDUTDIAIIUAR

wd7 A8 B1YAY FIINNITUUTEUWIEUBIYANUAUNYMIETINILaELTALAL DAY

[

MINNGVILNEINMIENTHYITUNIINIsAvesinssEmaiunguinglne anunsafinnsanle dadl

(%
o Y

dusuleasiu vsenganulaeniliiazenganuanie Janguanedmeaziiiala

(%
Y Y

Avualiongay 3 U 79 auanngd 195% vesdsvananguungunagesdy n1sisuiuen

]

aulunfazdinazduldauissylilunnns 19912 nwmdnd erganuazdinazdnimue

v
=< a a

3 Yduurdudminednsisendownasiiansisensessnedniisoniowasdinsevinazida

a Yy oA Yy o

LAANMSUANSLS9NS 097NN 8TBIAUTIR 519018 BUNLY LASAIN AU 199(2)7 9zdl

o 1

runegAw 30 Vluuiduniinisnssinvseiinmanisalaziiafiniy

v
v o

* mnemgnensesdydh neesvlydaTanimansngdumadyynagnisaiseninaemeanasis
Nsanaaningaunisleygiuaznisiszninsszmea w.e. 2539

> Section 195 the German Civil code “The standard limitation period is three years.”

% Section 199 (1) the German Civil code “Unless another commencement of limitation of is
determined, the standard limitation period commences at the end of the year in which: 1. the
claim arose and 2. the obligee obtains knowledge of the circumstances giving rise to the claim and
of the identity of the obligor, or would have obtained such knowledge if he had not shown gross
negligence.”

?T Section 199 (2) the German Civil code “Claims for damages based on injury to life, body, health
or liberty, notwithstanding the manner in which they arose and notwithstanding knowledge or a
grossly negligent lack of knowledge, are statute-barred thirty years from the date on which the act,

breach of duty or other event that caused the damage occurred.”
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*8 Article 33 H of the Act against Restraints of Competition “(1) Claims pursuant to § 33(1) and §
33a (1) shall become statute-barred after five years. (2) The limitation period shall begin to run
with the end of the calendar year in which 1. the claim arose; 2. the claimant has obtained
knowledge, or should have obtained knowledge without gross negligence, a) of the circumstances
giving rise to the claim and of the fact that these constitute an infringement under § 33(1), as well
as b) of the identity of the infringer; and 3. the infringement under § 33(1) giving rise to the claim
has ceased. (3) Irrespective of any knowledge or grossly negligent ignorance of the circumstances
under paragraph 2 no. 2, claims under § 33(1) and § 33a(1) shall become statute-barred ten years
from the date when 1. the claim arose and 2. the infringement under § 33(1) ceased.”

# Article 33 H of the Act against Restraints of Competition “(6) Limitation periods for a claim under
§ 33(1) or § 33a (1) shall be suspended if 1. a competition authority takes action for the purpose
of the investigation or its proceedings in respect of an infringement within the meaning of § 33(1);
2. the European Commission or the competition authority of another Member State of the
European Union - or a court acting as such - takes action for the purpose of the investigation or its
proceedings in respect of an infringement of Article 101 or 102 of the Treaty on the Functioning of
the European Union or an infringement of a provision of the national competition law of another
Member State of the European Union within the meaning of § 89e(2); or 3. the claimant has
brought an action against the infringer for the disclosure of information or surrender of evidence

under § 33g.”
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% Albrecht Bach and Christoph Wolf, "Germany: Private Antitrust Litigation."

*! Article 721 Civil code of Japan “The right to demand compensation for damages in tort shall be
extinguished by the operation of prescription if it is not exercised by the victim or his/her legal
representative within three years from the time when he/she comes to know of the damages and
the identity of the perpetrator. The same shall apply when twenty years have elapsed from the
time of the tortious act.”

*2 Article 26 of the Antimonopoly (2) “The right set forth in the preceding paragraph expires by
prescription after a lapse of three years from the date on which the Cease and Desist Order or the

Payment Order set forth in the same paragraph became final and binding”
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% California Courts, "Statute of Limitations" [@aubail].

% NewYork Court, "Statute of Limitations" [E]E]‘Lﬂ,aﬂ].

15 U.S.C Section 15(B) “Any action to enforce any cause of action under section 15, 15a, or 15¢
of this title shall be forever barred unless commenced within four years after the cause of action
accrued. No cause of action barred under existing law on the effective date of this Act shall be

revived by this Act.”
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*® Albrecht Bach and Christoph Wolf, "Germany: Private Antitrust Litigation."
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Competition



180

19 9 Tuwiluvesnu mnenaisuazingaanaiusenaume (1) Aveneululne (2) N15ve
Inandendsluiinaou (3) Tuiina1eluromuaeaIumig 9 wie (4) N13589a15381I9
MNBUATUNITRUITUNIINITAT 3TN TNNUIBUAIUNTRIT UMM TAAUF1TNY
gun13 9819050R AAINILVDLONAITINVUIBINURTITUNNITALANRDLTEVUIBUKYITY
Y a d‘ 19 < ! | 3 39
NNMIARATUNTDIUAUATINDWYINIY
(2) MsUawmedayavasyanarialunuiing 3367
= o v A = Y Ao & o w Yo o a % -
faszddgy Ae glaniaseuaseserunang undndudwiunmsldansisenie aiie
oA £% e ! [ ] 14 Vo A Y a
Andevangldinns 33A (1) awdesdaaunegrunanguiuliungaiuiuanddilunnels
wAFaNAVSuNeavewLilya MNAANNAINEITEYING Mo 1amIZaIE UL ILYeY
ToLN993eNiioguannds eg19lsin MuLATY 33G (5) Annuiieitesimunlidesdueu
WYIUNSNFIU FUNTINTTUIUNITUIVBINUIBIIUAIUNITUYITUNIINTTAZLAS 9FY

%

NINUIENBUAIY

'
=

1. Tagaiiliu19InyAAasIsunl BAYAAS NIeau1AN W edeliseninnssuiu
fiansanvemhsnuiunsudadunnsandunisiany

2. NMsRanTMINMIBUAIUNISWYITUNINIT AU Al un sy UIURA T

3. M3velnaindengniiinaey

| a

dnsugdu duuntygiludiuiansanauasneunangiutuazldngrueis
#NA15UIANNLN wllouiunsiauienArdulnamaunugiuazilannusents e ba

(%
Y] o

gafeli9nas 9nil slu The unfair competition prevention act (UCA) 4 4Aa 181U

Ce

** Article 33 (G)(5) of the Act against Restraints of Competition “ Until the final conclusion of the
competition authority's proceedings against all parties involved.”

“ Article 33 (G)(1) of the Act against Restraints of Competition “Whoever is in possession of
evidence necessary for a claim for damages under § 33a (1) shall be obliged to surrender such
evidence to a party that credibly demonstrates to the satisfaction of the court that it has such a
claim if said party specifies the item as precisely as possible on the basis of reasonably available

facts.”
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! Article 7(1) of The Unfair Competition Prevention ACT “In litigation involving the infringement of
business interests due to unfair competition, the court may, on the motion of a party, order another
party to submit any documents necessary for proving the act of infringement or calculating the
amount of damages caused by the act of infringement; provided, however, that this does not apply
if the holder of the documents has justifiable grounds for refusing to submit them.”

2 Article 7(2) of The Unfair Competition Prevention ACT “If the court finds it necessary for
determining the presence of the justifiable grounds prescribed in the proviso to the preceding
paragraph, it may require the holder of the documents to present said documents. In such a case,
no person may request disclosure of the presented documents.”

** Rule 26 Duty to Disclose of The Federal Rules of Civil Procedure “(A) Required Disclosures. (1)
Initial Disclosure. (A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwise stipulated
or ordered by the court, a party must, without awaiting a discovery request, provide to the other
parties: (i) the name and, if known, the address and telephone number of each individual likely to
have discoverable information—along with the subjects of that information—that the disclosing
party may use to support its claims or defenses, unless the use would be solely for impeachment;
(i) a copy—or a description by category and location—of all documents, electronically stored

information, and tangible things that the disclosing party has in its possession, custody, or control
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and may use to support its claims or defenses, unless the use would be solely for impeachment;
(iii) a computation of each category of damages claimed by the disclosing party—who must also
make available for inspection and copying as under Rule 34 the documents or other evidentiary
material, unless privileged or protected from disclosure, on which each computation is based,
including materials bearing on the nature and extent of injuries suffered; and (iv) for inspection and
copying as under Rule 34, any insurance agreement under which an insurance business may be
liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for

payments made to satisfy the judement.”
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* Article 33a (2) of the Act against Restraints of Competition “It shall be rebuttably presumed that
a cartel results in harm. A cartel within the meaning of this Section is an agreement or concerted
practice between two or more competitors aimed at coordinating their competitive behaviour on
the market or influencing the relevant parameters of competition. Such agreements or concerted
practices include 1.the fixing or coordination of purchase or selling prices or other trading
conditions, 2.the allocation of production or sales quotas, 3.the sharing of markets and customers,
including bid-rigging, restrictions of imports or exports or 4. anti-competitive actions against other
competitors.”

% Article 33b of the Act against Restraints of Competition “Where damages are claimed for an
infringement of a provision of this Part or of Articles 101 or 102 of the Treaty on the Functioning
of the European Union, the court shall be bound by a finding that an infringement has occurred,
as made in a final decision by the competition authority, the European Commission, or the
competition authority - or court acting as such - in another Member State of the European Union.”
>! Article 25 (2) “No enterprise or trade association may be exempted from the liability provided in
the preceding paragraph by proving the non-existence of intention or negligence on its part”

52 BakerMckenzie, "Global Guide to Competition Litigation (2020)," [Online] Accessed: 31 January
2021. Available from: https://www.bakermckenzie.com/-/media/files/insight/guides/2020/global-
guide-to-competition-litigation 2020.pdf p.167
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> 15 U.S.C Section 16(A) “A final judgment or decree heretofore or hereafter rendered in any civil
or criminal proceeding brought by or on behalf of the United States under the antitrust laws to the
effect that a defendant has violated said laws shall be prima facie evidence against such defendant
in any action or proceeding brought by any other party against such defendant under said laws as
to all matters respecting which said judgment or decree would be an estoppel as between the
parties thereto...”

>* BakerMckenzie, Global Guide to Competition Litigation (2018), p. 202.
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(2) anunsafeeiiFann1snsEynaslanAYULazaEAINNIINISABILUN BN F1awY29

e (Tokyo district court) #audumaniiungiunalunisfiansananutesdunienism

LUUW’YJU‘R]QEJGYHHN@% 50 419151 51 U1\S1 54 4IRS 55 U1RST 57 LaziIngT 58 WAaNIEs19U] ilj/
UITUNNITAT WA, 2560 Toadnil muaiﬂNamamaﬂuuiml,aaLaif\]LLavLN&JLLW'ﬁmamﬁﬁm“mﬂu 0 Ju
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% Article 26 of the Antimonopoly “(1) The right to claim damages under to the provisions of the
preceding Article may not be asserted in court until the Cease and Desist Order provided for in the
provisions of Article 49 (if no such order has been issued, the Payment Order provided in Article
62, paragraph (1) (excluding those issued against an enterprise that constitutes a trade association
that has committed an act in violation of the provisions of Article 8, item (i) or (ii))) has become
final and binding. (2) The right set forth in the preceding paragraph expires by prescription after a

lapse of three years from the date on which the Cease and Desist Order or the Payment Order set

forth in the same paragraph became final and binding.”

% finan stinna, NUEWUTUNIINITANYRIUSEMARINTNET Y, i 96-97.
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% Etsuko Kameoka, Competition Law and Policy in Japan and the Eu, p. 170.

87 Hiroshi Oda, Japanese Law, p. 362.

%8 33H (6) of Act against Restraints of Competition “ Limitation periods for a claim under § 33(1) or
§ 33a (1) shall be suspended if 1. a competition authority takes action for the purpose of the
investigation or its proceedings in respect of an infringement within the meaning of § 33(1),

The suspension shall end one year after the infringement decision has become final or after the
proceedings are otherwise terminated. § 204(2) sentences 3 and 4 of the German Civil Code shall

apply mutatis mutandis.”
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2 Leon B. Greenfield and David F. Olsky, "Treble Damages: To What Purpose and to What Effect?,"
INTERNATIONAL CARTELS - COMPARATIVE PERSPECTIVES ON PRACTICE, PROCEDURE AND

SUBSTANCE (2007). p. 5.

15 U.S.C Section 15(A) “(a) Amount of recovery; prejudgment interest Except as provided in
subsection (b) of this section, any person who shall be injured in his business or property by reason
of anything forbidden in the antitrust laws may sue therefor in any district court of the United

States in the district in which the defendant resides or is found or has an agent, without respect to
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the amount in controversy, and shall recover threefold the damages by him sustained, and the

cost of suit, including a reasonable attorney's fee.”
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