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# # 6081358724 : MAJOR CRIMINOLOGY AND CRIMINAL JUSTICE

KEYWORD: Violation Protection of Rights and Liberties, The Accused, Pre-Trial Process
Potchamanphagee Taweesawangphon : THE VIOLATION OF RIGHTS AND LIBERTIES OF THE ACCUSED IN PRE-TRIAL
PROCESS. Advisor: Asst. Prof. THITIYA PETMUNEE, Ph.D. Co-advisor: Pol.Lt.Gen. Adul Narongsak, Ph.D.

"The Violation of Rights and Liberties of the Accused in Pre-Trial Process" studied violations of the liberties and rights of
the accused, and those arrested prior to prosecution, along with time constraints that further affected those rights and
liberties. Guidelines are proposed for the protection of the rights and liberties of the accused and arrested during arrest, in the
investigative process, and throughout prosecutorial proceedings. This was a qualitative research analysis that included in-depth

interviews of 2 key populations: 1) a group of 7 accused and 2) a group of 26 criminal justice personnel, totaling 33 case studies.

The study found and herein documents widespread violation of the rights of the accused 3 step during the arrest
procedure, during the investigative process, and during prosecution. 1) During the arrest procedure, officers were found to have
assaulted the accused, fabricated evidence, and accepted bribes. 2) During the investigative process, it was found that the arrested
were given no opportunity to notify or request legal counsel, nor was there opportunity given to notify relatives of the arrest and the
place of detention. There was no opportunity for legal representation or a trusted person to observe or question the investigation.
The accused were not entitled to visit or contact relatives, nor were they offered appropriate medical attention altogether too
frequently resulting from brutal arrestive tactics. In addition, it was found that many investigators were frustrated with their
caseloads, and moved on to more advanced positions. Most importantly, it was found that the detention period of 48 hours was
insufficient for investigative purposes.3) During the prosecution process, it was found that the investigators often introduced delays
that left little or no time for additional and necessary investigation. As a result, the prosecutor frequently rushed to judgement. Or,
in cases where there was insufficient evidence, the prosecutor simply coerced the accused to release the State from liability, and

released the accused.

Our conclusions for protecting the rights and liberties of the accused found that police officers and inquiry officials:
must refrain from fabricating evidence incriminating the accused; refrain from destroying evidence; abstain from intimidation tactics;
abstain from inflicting physical harm; and must refuse to accept any offered bribes. This analysis recommends that the investigator
submit the investigation file to the prosecutor for review for a period of time well in advance of any prosecutorial procedure.
Researcher further suggests that the investigative time be separate and distinct from the prosecutors trial period. It is recommended
that if the accused is detained for 48 days, the prosecutor should have at least 14 days to review the case, If the accused is detained
for 84 days, there should be at least 28 days for the prosecutor’s review. Finally, the prosecutor should examine the investigation

together with the inquiry official to ensure a fair and just trial.

Field of Study: Criminology and Criminal Justice Student's Signature ........cccecevenenennee
Academic Year: 2020 Advisor's Signature ..........cceveveenennn.

Co-advisor's Signature ........cceeveeenee
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6% Code for Crown Prosecutors UK (2018)

The Evidential Stage

4.6. Prosecutors must be satisfied that there is sufficient evidence to provide a realistic prospect of conviction
against each suspect on each charge*. They must consider what the defence case may be, and how it is likely to
affect the prospects of conviction. A case which does not pass the evidential stage must not proceed, no matter

how serious or sensitive it may be.
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"% The Full Code Test
The Code for Crown Prosecutors. (2018). The Full Code Test

4.1. Prosecutors must only start or continue a prosecution when the case has passed both stages of the Full

Code Test. The exception is when the Threshold Test may be applied (see section 5).
4.2. The Full Code Test has two stages: (i) the evidential stage; followed by (i) the public interest stage.
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[ The Evident Stage
The Code for Crown Prosecutors. (2018). The Evidential Stage

4.6. Prosecutors must be satisfied that there is sufficient evidence to provide a realistic prospect of conviction

against each suspect on each charge*. They must consider what the defence case may be, and how it is

likely to affect the prospects of conviction. A case which does not pass the evidential stage must not

proceed, no matter how serious or sensitive it may be
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7 United Nation (1948) Universal Declaration of Human Right
Article 9

No one shall be subjected to arbitrary arrest, detention or exile.

e International Covenant on Civil and Political Rights: ICCPR (1976)

Article 9
3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer

authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release.
It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be
subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion

arise, for execution of the judgement.
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"> The Criminal Procedure Code of the French Republic (2006)
Article 19

Judicial police officers are required to notify the district prosecutor forthwith of the felonies, misdemeanours

and petty offences of which they have knowledge. As soon as their operations are concluded, they must send

him the original copy as well as a certified copy of the official records they have drafted. Any document or other

instrument related to the offence is sent to him at the same time; the articles seized are held at his disposal.
Official records must state the capacity as officer of the judicial police of the person who drew them up.

’® The Criminal Procedure Code of the French Republic. (2006)
Article 21-2

(Inserted by Law no. 99-291 of 15 April 1999 Article 13 Official Journal of 16 April 1999) Without prejudice to
the duty to account to the mayor which they owe under article 21, municipal police agents must immediately
report any felony, misdemeanour or petty offence of which he is informed to any judicial police officer of the
national police or of the gendarmerie territorially competent.

They simultaneously send their reports and official records without delay to the mayor and, through the

officers of the judicial police mentioned in the previous subsection, to the district prosecutor.
7

Code of Criminal Procedure of German. (2019)
Section 163
Role of police in preliminary investigation

(1) The authorities and officers of the police force are to investigate offences and take all measures which

may not be deferred in order to prevent the concealment of facts. To this end, they shall be authorised to

request _and, in_exigent circumstances, to demand information from all authorities, as well as to conduct

investigations of any kind, insofar as there are no other statutory provisions which specifically regulate their

powers.
(2) The authorities and officers of the police force shall transmit their records to the public prosecution

office without delay. If it appears necessary that a judicial investigation be performed promptly, transmission

directly to the local court shall be possible.
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8 The U.S. Constitution Amendment VI
Sixth Amendment Annotated

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial
jury of the State and district wherein the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence...”

“...After arrest, typically require the prosecutor to decide within 72 hours which charges, if any, will be filed

.Many states adhere to this 72-hour limit.”

" The Code of Criminal Procedure of Japan. (1948)

Article 208 (1) When a public prosecutor has not instituted prosecution against a suspect regarding a case in

which the suspect was detained pursuant to the provisions of the preceding Article within ten days of the request

for detention, said prosecutor must immediately release the suspect.



72

ad a o a a S = = Y} Y
LLN‘UQ&IW q LLU’J'V]']\‘]ﬂ'ﬁﬂ{]Eﬂﬂ'ﬁﬂ"lLUUﬂ@@qmﬂﬁ‘LU%Uﬂ@u‘lﬂ@\‘]ﬂﬂﬂimﬂqi"ﬂ‘UﬁqﬂJWN’]ﬂﬁ]U

AMTIUAUNNILIUANUNIATFIUEING
WU ansgawEnT dasnsasginvalduazglu

AsAdUAUNINEIU

©

)

diaiinvyinssuniineudsaudungevgyinssunsasussadidnnseiing Tasuds
dineudenisfissiifiame udsirsaumeunases udsdlineungalndngiunioudiy
Y o
Viudt

5

=

=

= v e

£ wilnaudenisfiiunisivasudevaiunilagnasn N15AIVANATIVABUNISAUAI
- = daualuieauaLasn1saaUdININldweURanguATUS Y

g

=3

2

g v

2

[

c

G o o & o & am a_ @

ES niinnudensiulassiesinfiuatideaaieletovennedusana

3@

v

wineuden1saiu1sasuinrsdugdemnamnuntdnaudisialasnasn wilneudenis

v aunsnsrlassaaduiinvasfiasnuiadiauasiamaldiuiinduiagdasmaniavii
a5

AU Wl fygyadng, s1891un15HAsNAnLSes “n1sUfsUnseuIunsyRsIIUN1te I lutudeuaIue s

ARENITUNBNNTNINYYLNY NTLRATITUUALAVNTUY W BUANWUNUTIYGT 2563.

msdumaminedu Ae Wimiinauasdunulddesiivaneduresmadiewinti iy
Taglifmneduidulsifsunatudunmsiunuiiligndosmungune

anfgeuidn® winsuisedsduiundlindnausens mnwuimeundngiui
diuardnduseafiunsdi ninnudunsdmiinmudmaduidunisnusumeuvdng

8 18 United States Code, 2007 Edition. §3161. Time limits and exclusions
Chapter 208 Speed Trial

(b)_Any information or_indictment charging an individual with the commission of an offense shall be filed within

thirty days from the date on which such individual was arrested or served with a summons in connection with

such charges. If an individual has been charged with a felony in a district in which no grand jury has been in

session during such thirty-day period, the period of time for filing of the indictment shall be extended an
additional thirty days.



https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-1548815702-1389019422&term_occur=999&term_src=title:18:part:II:chapter:208:section:3161
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81 The Criminal Procedure Act

Article 195 (Investigation by Public Prosecutor)

A public prosecutor shall, where there is a suspicion that an offense has been committed, investigate the

offender, the facts of the offense, and the evidence

Article 200-2 (Arrest with Warrant)

(1) In cases where there is a good reason to suspect that a suspect has committed crimes, and he refuses or is lik
ely to refuse the request of appearance under Article 200 without due cause, a public prosecutor may arrest the
suspect with a warrant of arrest issued by a judge of the competent district court upon request of the public
prosecutor, and a judicial police officer may arrest the suspect with a warrant of arrest issued by a judge of the
competent district court upon request of the public prosecutor who is requested for the warrant by the judicial
police officers: Provided, That with regard to cases punishable with a fine not exceeding 500,000 won, disciplinary
lockup, or minor fine, such arrest shall be effected only in cases where the suspect has no fixed dwelling or
refuses the request of appearance under Article 200 without due cause.

(2) In cases where a judge of a district court, who receives the request under paragraph (1), deems that the
request has a good reason, he shall issue a warrant of arrest: Provided, That this shall not apply in cases where it
deems not obviously necessary to arrest the suspect.

(3) When a judge of the district court who receives the request under paragraph (1) does not issue the warrant of
arrest, he shall state the gist and reasons therefor in the request, sign and seal the request, and return the
request to the public prosecutor who has made the request.

(4) In cases where a public prosecutor makes the request under paragraph (1), if he has before requested or
received a warrant of arrest on the same criminal facts, he shall enter the gist and reasons for the second request
for the warrant of arrest.

(5) In_cases where an arrested suspect is to be detained, a warrant of detention as prescribed in Article 201 shall

be requested, and if such request for the warrant of detention is not made within 48 hours from the time of

arrest, the suspect shall be released.
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82 The Code of Criminal Procedure of Japan (1948)

Article 214_When any person other than public prosecutors, public prosecutor's assistant officers or judicial

police officials has arrested an offender caught in the act, the arrester must immediately deliver said person to a

public prosecutor of a district or local public prosecutor's office or to a judicial police official.

83 The Criminal Procedure Code of the French Republic (2006)

Article 41
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The district prosecutor institutes or causes to be taken any step necessary for the discovery and prosecution
of violations of the criminal law.

To this end, he directs the activity of the judicial police officers and agents within the area of jurisdiction of
his court.

The district prosecutor supervises police custody measures. He visits the places where persons are held

whenever he considers this to be necessary and at least once every year; he keeps a record listing the number

and frequency of the checks carried out in the various places.

He has all the powers and prerogatives attached to the capacity of judicial police officer provided for by

section Il of Chapter | of Title | of the present Book, as well as by specific criminal legislation

84 The Criminal Procedure Code of the French Republic (2006)

Article 63

A judicial police officer may, where this is necessary for an inquiry, arrest and detain any person against whom
there exist one or more plausible reasons to suspect that they have committed or attempted to commit an

offence. At the beginning of the arrest and detention he informs the district prosecutor.

The person so placed in custody may not be held for more than twenty-four hours. However, the detention
may be extended for a further period of up to twenty-four hours on the written authorisation of the district
prosecutor. The district prosecutor may make this authorisation conditional on the prior production before him of
the person detained.

On instructions given by district prosecutor, any persons against whom the evidence collected is liable to
give rise to a prosecution are, at the end of the police custody, either set free or referred to the district
prosecutor.

For the implementation of the present article, the area jurisdiction of the Paris, Nanterre, Bobigny and Créteil

district courts constitute a single jurisdiction.
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8 The Code of Criminal Procedure of Japan (1948)

Article 202

If a public prosecutor's assistant officer or a judicial police constable has arrested a suspect through an
arrest warrant, the former must immediately bring the suspect to a public prosecutor and the latter to a judicial
police officer.
The Code of Criminal Procedure of Japan (1948)

8 Article 203

(1) When a judicial police officer has arrested a suspect through an arrest warrant or has received a suspect

who was arrested through an arrest warrant, said officer must immediately inform the suspect of the outline of

the suspected crime and the fact that the suspect may appoint a defense counsel and then, giving the suspect

an_opportunity for explanation, said officer must immediately release the suspect when believing that it is not

necessary to detain the suspect, or must carry out the procedure of referring the suspect together with the

documents and articles of evidence to a public prosecutor within 48 hours of the suspect being placed under

physical restraint when believing that it is necessary to detain the suspect.
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