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KEYWORD: Legitimate Expectations, Renewable Energy Investment, International
Investment, Fair and Equitable Treatment
Patthera Thonglinchee : The Interpretation and Application of an Investor’s
Legitimate Expectations in Renewable Energy Investment Cases. Advisor: Asst. Prof.

CHOTIKA WITTAYAWARAKUL, Ph.D.

Fair and equitable treatment is the one of the main provisions in international
investment agreements which requires states to protect legitimate expectation of investors
from another contracting state. However, in practice, there are problem in the interpretation
and application of the investor’s legitimate expectation, especially in the renewable energy
investment cases. The problems concern a balance between protection of investment or
investor and the host state’s right to regulate. As many host states have introduced incentives
which are specifically provided for investors in the renewable energy investment. Thus,
investors may claim that they have expectation in the stability of the regulatory regime and its
return. However, the host state has the right to regulate and adapt regulations to changing
circumstances. Arbitral tribunals, therefore, could play a crucial role in clarifying criteria and

elements of protection of investor’s legitimate expectations.

This thesis studies the arbitral awards in renewable energy investment in order to
ascertain how arbitral tribunals interpret and apply the investor’s legitimate expectations. It
concludes that the arbitral tribunals have clarified the investor’s legitimate expectations based
on a regulatory framework may be protected in case of drastic regulatory changes, or
regulatory changes that demolish the reasonable return of investors, even though those
changes are for public interest. Otherwise, investors may expect the stability of regulatory
regime if the host state provided specific commitments to investors. However, the arbitral
awards remain unclear on the issue whether legislation can be regarded as a specific

commitment.

Field of Study: Laws Student's Signature ......c.cccoeovvevniennns
Academic Year: 2021 Advisor's Signature ........c.ccooeveveerceen.
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! Diego Zannoni, "The Legitimate Expectation of Regulatory Stability under the Energy Charter Treaty,"
Leiden Journal of International Law 33, no. 2 (2020): 451

% United Nations, General Assembly, Transforming Our World: The 2030 Agenda for Sustainable
Development, A/RES/70/1, adopted on 25 September 2015 (United Nations: 21 October 2015).
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(Berlin, Heidelberg: Springer Berlin Heidelberg, 2012), 347
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> Jack Biggs, "The Scope of Investors’ Legitimate Expectations under the FET Standard in the Furopean

Renewable Energy Cases," ICSID Review - Foreign Investment Law Journal 36, no. 1 (2021): 99
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Academic Focus (2557): 4
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8 Diego Zannomi, The Legitimate Expectation of Regulatory Stability under the Energy Charter Treaty,
452.
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? Elizabeth Whitsitt and Nigel Bankes, "The Evolution of International Investment Law and Its Application

to the Energy Sector," Alberta Law Review 51 (2013): 210-211.
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11 See Continental Casualty Company V. The Argentine Republic, ICSID Case No. ARB/03/9, Award, 5
September 2008, para. 261; Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01, Decision on Liability,
27 December 2010, para. 122.

2 International Energy Agency, Renewables [onlinel. From https://www.iea.org/fuels-and-

technologies/renewables (accessed on 12 August 2022)

13 World Energy Council, “WEC Rules of Trade 2009: Trade and Investment Rules for Energy,” 2009, p. 17.
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! Michat Krzykowski, Michat Mariariski and Jakub Ziety, "Principle of Reasonable and Legitimate
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2 Ibid.
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 United Nations, What is renewable energy? [online]. From https://www.un.org/en/climatechange/
what-is-renewable-energy (accessed on 2 August 2022)

> OECD, “Policy Guidance for Investment in Clean Energy Infrastructure: Expanding Access to Clean
Energy for Green Growth and Development,” OECD Publishing (2015): 7

¢ International Energy Agency, “Energy Technology Perspectives 2020,” (2020): 28 (available at

https://www.iea.org/reports/energy -technology-perspectives-2020)
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" Markus Krajewski, The Impact of International Investment Agreements on Energy Regulation, 349.
8 International Energy Agency, Energy Technology Perspectives 2020, 27.

° Peter D Cameron, International Energy Investment Law The Pursuit of Stability (New York: Oxford

University Press, 2010). page vii.
% United Nations, General Assembly, Transforming Our World : The 2030 Agenda for Sustainable
Development, A/RES/70/1, adopted on 25 September 2015 (United Nations : 21 October 2015).
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13 Rafael Leal-Arcas, and Victoria Nalule, "Multilateral and Bilateral Energy Investment Treaties," In

Handbook of International Investment Law and Policy (2019), 4.

14 Peter D Cameron, International Energy Investment Law The Pursuit of Stability, p. xLvii.

15 Diego Zannomi, “The Legitimate Expectation of Regulatory Stability under the Energy Charter Treaty,”
Leiden Journal of International Law 33 (2020): 452.

16 Krzykowski, Mariariski and Ziety, Principle of Reasonable and Legitimate Expectations in International

Law as a Premise for Investments in the Energy Sector, 76.
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ANl

% European Commission, Study on Regulatory Incentives for Investments in Electricity and Gas
Infrastructure Projects (Report), Luxembourge: Publications Office of the European Union, 2014), 54.

o7 wsrs1uUyaAn1saNaSIN1TEUTNUNAINY WA, 2535 1NT1 24 UaranT 25
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UsglvdanGuaeuunuiiisnisnudnafisgimun® el winsnng FIT gniunldedns
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() n1514 Tradable Green Certificates (TGCs) Fa1dunaslw
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(Renewable Energy (Electricity) Act 2020) Ingflunnsnisiilalsalnfimdasnunyuiion

Jovinisdesusosnisuanliihnndsnunyuidsuindals wasveliiugdeluilgaeg

% Yose Rizal Damuri and Raymond Atje, “Investment Incentives for Renewable Energy: Case Study of
Indonesia,” TKN Report (December 2012): 16

59 ENIN UL UNULAT WHUNAITY NTENTHNAIY, uiams?u%alﬂﬁwmﬂwﬁmumuﬁau

8 Hougioiln A3ans, wnsmamangrneifieatiuayugsiandsnuazein Anvinsdndsnuay, wih 34

5 YsynAvesamynsIuntsmfuAaniandany erfunisivlelidwdsnungudeu Wy Yssnia
AugnsIINIAAUATNINEIL Fog mi%’u%yalw%mnwé’amwguﬁau (ismdanuuasending) lurraudeusiuan
WUy Adder 1T Feed-in Tariff (FIT) .61, 2558 asiuil 23 unsiAu 2558 wagUszniAnniznssunsmiuAanIsnda iSeq
nsfudelaianndsrumyudeu (assnmauaaliidldidemasimme) lutiaddsuriuainuuy Adder 1y Feed-in
Tariff (FIT) w.. 2559 \Judu

%2 Conto Energia Decrees

63 Renewable Energy Law (Emeuerbare Energien Gesetz — EEG) 2000

6% Executive Order 538/2015

% Royal Decree 1565/2010

6 Royal Decree 661/2007 or Royal Decree 1578/2008



25

Mglan13MAUALaYRIMINENUATUALANENUALDINVBIRBAWSIAY (Australian Clean

Energy Regulator)®’

2.2.2. FYYINTANU

Syonvdaasunisamuluianmsiundsnunyuisulaenisidalenialiinasu
AeALamulusgvewmunIun1sIndyyin1sasmuiuinasunelasenideg

RN LI192InINTRIENI95TUIA @3U519N15 (overnment agency) MRSl

a o v v

M3vingINIsuNIau wieusenisglud1ves (state-owned company) futinasyu lnei

Fruyn1sasuilingUssasdiemyuntennatiasiiouluveinsaussninwenyusiwi

[ o

FHsUNIamus elitinamulasunisfuasewmasaunsauimsaudeddunisamu

de

v

7 Wngdayniunivualudyyinsamudnazre1gnuALATeNITAWUAIALINAT LR

—

Tungrungsenineussmamnluvsenivualuaunnasenieussma®

2.2.2.1. JULUUYNAYQI5ENINITHTUNITAIUAULINAIUTNE 19897 UN TS

AU UNAN U TEY

'
v v a v

sUnvurasdygrsendtensuiuiziinagusinglunisasudiu

1%

wasunyulsuldundaar@evielndi (Power Purchase Agreement - PPA) Faludeyeyn

v v

seniesgiugnanlnienyundnazdaviduiennadisgreluinnngudnlniiensu log
o ‘ﬂl a o 1 U Y U o ‘NI U
zAmuaReulvlumsninuazdvthendanuliiliiuizauduiuwasssesiainnasiy

waraImmuallenyugnaa idseauTurseandemeliuasgmnldannsondnuag

o I [ [% A o [y o & & Yo a &
Iugndanulnilaauidualudyan Ml enyuasidugaiidunisiunisamurimue

Y

7 The World Bank, Renewable Energy [online], 11 February 2022. From https://ppp.worldbank.org/
public-private-partnership/renewable-energy (accessed on 2 August 2022)

68 y0lisuns Junsay, ndnNugILUeINYYIIENITaWUTENINWTEWAKAZN1IATINN1 A UTENIIUTEINA

(nganwe: Tasamsisuasionansusznaunisaen anlfeans Ui dusssumans, 2562) i 360.
¢ Lorenzo Cotula, “Foreign Investment Contracts,” Sustainable Markets Investment Briefings 4 (August

2007): 1.
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U = o vV o 44' ) 1. > ) ' )
S5ainsihdediysynitoninudiuas (stabilization clause) wldludyainisamuseninedy
A3unsamuiutnamuivesnwaiesnInvesn1samu? dedygyveaiuduasludyan
nsamutvaseanuetuluaukivewasngraneliiiinamusaale szay
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A Yo v U o @ a o & A a o Y o i o
wsgnguineilddefuiudyynludntunldlunsiinudyy Tedyayiieninuiuag

JgiufaganITauIINaAlaende ™

AWNUTILAYUBLAYISAITANYTEY1VIRN1UTIAINUENTUY WYY (Special
Representative of the Secretary-General for business and human rights: SRSG) W a ¥

UFTENRUNUIENTUIENA (International Finance Corporation: IFC) la3tAs18uNUuIm

™ The World Bank Group, Power Purchase Agreements (PPAs) and Energy Purchase Agreements
(EPAs) [onlinel, 5 April 2021. From https://ppp.worldbank.org/public-private-partnership/sector/energy/energy-
power-agreements/power-purchase-agreements (accessed on 9 June 2022)

™ Abdullah Faruque, “Validity and Efficacy of Stabilisation Clause: Legal Protection vs. Functional
Value,” Journal of International Arbitration 23 (2006): 318.

2 AFM. Maniruzzaman, “The Pursuit of Stability in International Energy Investment Contracts: A Critical

Appraisal of the Emerging Trends,” The Journal of World Energy Law & Business 1, 2 (25 July 2008): 121.

" Katja Gehne and Romolu Brillo, “Stabilization Clauses in International Investment Law: Beyond

Balancing and Fair and Equitable Treatment,” (January 2014): 1 (available at http://dx.doi.org/10.25673/76773)
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957084 ﬂ{]M%JWEJﬂEJQV!‘UﬂﬂLﬂi’]%ﬁLLﬁQ\‘i’]u A.A. 1971 wae

v
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@ bid., p. 2.

5 Ibid.

7 Ibid., p. 5.

" Model Petroleum Concession Agreement For Onshore Area of The Islamic Republic of Pakistan, 2013,
Article 30.5

All the rules, laws, regulations in effect on the Effective Date, including the Workers' Welfare Fund

Ordinance, 1971 and the Companies Profits (Workers' participation) Act, 1968 shall apply to this Agreement,
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throughout its term, whether or not subsequently amended or revised. (available at
http://www.ppepdr.net/pdf/Model_Petroleum_Concession_Agreement.pdf)

8 Abdullah Faruque, Validity and Efficacy of Stabilisation Clause: Legal Protection vs. Functional Value,
320.

 AF.M. Maniruzzaman, The Pursuit of Stability in International Energy Investment Contracts: A Critical
Appraisal of the Emerging Trends, 126.

80 Sam Halabi, “Efficient Contracting Between Foreign Investors and Host States: Evidence from

Stabilization Clauses,” Northwestern Journal of International Law & Business 30: 293

81 Abdullah Faruque, Validity and Efficacy of Stabilisation Clause: Legal Protection vs. Functional Value,

320.
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82 AF.M. Maniruzzaman, The Pursuit of Stability in International Energy Investment Contracts: A Critical

Appraisal of the Emerging Trends, 127-128.
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& pPA model prepared by the World Bank and the Public-Private Infrastructure Advisory Facility,

Schedule 8 Change in Law

3. Change in Law - Decreases in Revenue

(a) If there is a Change in Law which Seller believes in good faith will materially:

(i) increase costs to be incurred by Seller which are not recoverable from Purchaser under any

provision of this Agreement; or
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(i) decrease the revenues of Seller, in connection with the financing operation or maintenance of the
Facility, then Seller shall submit to Purchaser a certificate in respect of such Change in Law:
(A) where Seller is able to determine in advance the full amount of such increased costs or
reduced revenues, after such determination; and
(B) where Seller is unable to determine in advance the full amount of such increased costs or
reduced revenues (including cases where such increases/decreases only become apparent to
Seller after it has submitted a certificate to Purchaser under Paragraph 3 (a)(A)), at quarterly
intervals (or such other intervals as the Parties may agree) after such Change in Law.

(b) The certificate shall set forth in detail reasonably satisfactory to Purchaser the basis of and the
calculations for the amount of such increase in costs or decrease in revenues (which certificate, in the case of
Paragraph 3(a)B), shall be in respect of the preceding quarter, or such other interval as may have been agreed).

(c) Upon Purchaser’s receipt of each such certificate, the Parties shall (subject to Paragraph 3 (d)
promptly determine, in good faith, any necessary adjustments to the Capacity Payments and/or the Energy
Payments or other compensation to equitably reflect such increase in costs or decrease in revenues, with the
intent that the financial position of Seller shall not be affected by such Change in Law. Each Party shall co-
operate in good faith with the other Party in connection with any such determination.

(d) There shall be no such adjustment:

(i) if the Change in Law results in an increase in costs/decrease in revenues due to the default of
Seller or Seller’s contractors; and
(i) unless and until any one or more Change in Law events results in any calendar year, in an
increase in costs and/or decrease in revenues in excess of [US$100,000] for such calendar year [or
aggregating US$250,000 in any period of 5 calendar years].
(available at https://ppp.worldbank.org/public-private-partnership/sites/ppp.worldbank.org/files/ppp_testdumb/
documents/energyy%20ppa%201_0.pdf)
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8 power Purchase Agreement for Unit Contingent Contract Products and Mansfield Municipal Electric
Department Model Article 19.15

Material Adverse Change. If the federal government, the Commonwealth of Massachusetts, or ISO-New

England, Inc. adopts, enacts, or otherwise imposes a new law, rule or regulation which either makes a Party’s
performance under this Agreement unlawful, or makes this Agreement unenforceable, and such governmental
action does not constitute a Force Majeure event under Article 11 of this Agreement, then the Parties shall
negotiate in good faith to amend the terms of this Agreement and to determine the appropriate changes, if any,
so that the Party affected by such change in law or regulation is able to lawfully perform its obligations without
materially adversely affecting the financial benefit hereunder to the other Party.. (available at
https://www.mansfieldelectric.com/sites/g/files/vyhlifg36/f/uploads/ solar-power-purchase-agreement-2017-
approved.pdf)

8 Sam Halabi, Efficient Contracting Between Foreign Investors and Host States: Evidence from

Stabilization Clauses, 293
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8 Draft PPA issued by MSEDCL for procuring 500 MW wind power (2017) Clause 9.2.1

Change in law includes enactment or amendment or change in interpretation of a law as well as any
change in taxes. In case of a change in law, the power producer is entitled to be compensated such that it is
placed in the same economic position as if such an event had not occurred. (available at
https://www.ceew.in/sites/default/files/CEEW-Change-in-Law-Clause-PPA-Series-28Jun19.pdf)

87 Draft PPA issued by SECI with bid documents for purchase of wind power (2018) Clause 9.1.1
Change in law includes the enactment/amendment of any law, rules, notifications as also change in interpretation
thereof by courts/the government. Change in taxes, surcharge, cess have also been specifically included. To claim
relief in case of a change in law, the parties are required to approach the CERC. (available at https://www.ceew.in

/sites/default/files/CEEW-Change-in-Law-Clause-PPA-Series-28Jun19.pdf)
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% Elizabeth Whitsitt and Nigel Bankes, The Evolution of International Investment Law and Its Application
to the Energy Sector, 209.

% Rudolf Dolzer, and Christoph Schreuer, Principles of International Investment Law 2"%d. (Oxford

University Press, 2012) page 13.
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%8 Elizabeth Whitsitt and Nigel Bankes, The Evolution of International Investment Law and Its Application
to the Energy Sector, 209.
% Ibid., p. 214.
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9 26.
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108 UNCTAD, "Transfer of Funds," UNCTAD Series on Issues in International Investment Agreements (2000): 5,7.
109 Anthony C. Sinclair, "The Origins of the Umbrella Clause in the International Law of Investment

Protection," Arbitration International 20, no. 4 (2014): 411.
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121 Statute of the International Court of Justice, Article 38

1. The Court, whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply:

(@)  international conventions, whether general or particular, establishing rules expressly recognized by
the contesting states;

(b) international custom, as evidence of a general practice accepted as law;,

(©)  the general principles of law recognized by civilized nations;

(d) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the

parties agree thereto.
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122 VVienna Convention on the Law of Treaties 1969, Article 31 General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the
treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.
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ﬂ,g]Lﬂmsﬁizmwﬂiszﬁﬁmmmﬁ’lmU%Ui“i’flé’f (applicable rules of international law)'?

125 Florian Grisel, "The Sources of Foreign Investment Law," in The Foundations of International

Investment law: Bringing Theory into Practice, ed. Zachary Douglas, Joost Pauwelyn, and Jorge E. Vifiuales

(University Press Scholarship Online: 2014), 221

124 Moshe Hirsch, "Sources of International Investment Law," International Investment Law and Soft Law
(2011): 15

125 Enron and Ponderosa v Argentina, Award of 22 May 2007, ICSID Case No ARB/01/3, para. 334 cited by
Moshe Hirsch, Sources of International Investment Law, 16.

126 ynafifuns funsany, vdniugIuYeIngineNIasuIEnINUIENALAENNIA TN SaUIENiNUsEna

w0 27.

127 g qieniu, wih 113,
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(expropriation) #anA 131U (state of necessity) LagnanA1UuTUANVDISY (state

responsibility)'?®

2233 wa”nngm/ww&ﬂz/ (general principles of law)

wannguuneyd i dunuvilsveangmneseninaussinanuiivualagde
38(1)(c) vossssuyaAaefsssusenitslsenalundnngruienilundunseniuues
9158Us¥WA (general principles of law recognized by civilized nations) Faluidnlaiu

Iunedenguinedulianvasialuaudwuinniinisseusuasldiulunnssuungmung 1%

a v

TnedanudAglun1sgnyesing (lacuna) vesausdayn Arnuleulukasngudesr uas

oo

Nay i ao = a = ] Y]
gnresIntlunsailifausdygyvsonasnguuisaizalseindlssninaussma wannguuney

9
mlillagninanldiiieninidesaniunisanlaingvunenazduysuldunnsdlld (non-

liquet situation)'*® v131 nénngmuenlundnazgniuuiuldlaun anaase (good faith)

Y 9

[

nandayea padu feyy1 (pacta sunt servanda) wan Nemo auditur propriam turpitudinem
allegans Faudanwivgladgvduenerudatveny lauaslasuils undnildliinns

(%
Y

NTUININTLNTALITRITUTINTTUNRANY N8 AN bANa 198 e UuEln e gl (onus

Y

probandi ) vanngysneUaun (estoppel) wazAnsiiavgniuils (right to be heard)!3!

Y

aglsfinny Jaglunannguunealufiunuintesasluniseygyilanainis
¥ ! dll 14 ! o L% e &
AuNITamUsENInasEna Wesnnwaxa 3 Ysen1s loua (1) nMsimuanrdninaeindaay
WINVUIUANUANAITENIUTEWATIAIENTAMY (2) MIUTENIANITHBEVBINYNUILINTA

Uszinalseninalsemalaganzauglanainis dedawalioyglanainisumanngvuie

128 Christoph Schreuer, Investments, International Protection [online], June 2013. From https://www.
univie.ac.at/intlaw/wordpress/pdf/investments_Int_Protection.pdf (accessed on 13 September 2021)

122 Qune eNEFUNS, NYMINETENINIUTHINA LY 1, i 76.

120 1085uns Junsay, ndniugIuYeINgMINENITAMUIENINUTEMALAEN1SAEIUNTAYUTENINUTHNG

91 116-117.

131 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, 18.
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2.2.3.4. A13119d8ve999AN59@1N15 (judicial decisions)

widnlunguuneseninalseme A1ITdY0903ANIAAINTIETlldUaIAnveY
nuaneszninelssing uafilueiesdiolunisfiansanivunngunasiveanguunesening
Usewma'® duguiszylude 38(1)(d) 535uYRAIaEASITNTENINUTENA TNARAFUYDY
I3 I a4 A o w = a ¢ 134 % .:4'
aeAnsnaINIsilunIesaaisusesldlun1sfiasuinginaaivesng i uagde 59 9
seynAdnduvesAabiinagniu viuudasyniudnsdilunf > saudelude 53(1) ves
AUFYY1IIAI8N1378TUTDNNINNIINITAM UTENINISTUALAUYIAVRITTOU A.A. 1965

(Convention on the Settlement of Investment Disputes between States and National

12
o A % 1 =

of Other States 1965) lasyyi1 AAvINAziinayniudnsal > o1afanuladnddvinves
Aoy lanaInshidnayniuvilededy q uenwmilenngiinin ' wazudingvune
5¥U I TENATINIENI1TAMNUILUPASUANAINNINYIVTTIIAGIY (doctrine of stare

decisis, doctrine of precedent) wiilun1auuatunisiiarsudefinym gnsaluazans

132 Moshe Hirsch, Sources of International Investment Law, 27.

123 1nafifuns Sunsany, aniugIuYeINgMINeN1IamUIEnIIUsEmALas N1 IR EUN SaWUsSEIINUsEme

7N 118.
134 Statute of International Court of Justice Article 38 “The Court, whose function is to decide in

accordance with international law such disputes as are submitted to it, shall apply:

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of rules of law.”

135 Statute of International Court of Justice Article 59 “The decision of the Court has no binding force
except between the parties and in respect of that particular case.”

136 Convention on the Settlement of Investment Disputes between States and National of Other States
Article 53(1) “The award shall be binding on the parties and shall not be subject to any appeal or to any other
remedy except those provided for in this Convention. Each party shall abide by and comply with the terms of
the award except to the extent that enforcement shall have been stayed pursuant to the relevant provisions of
this Convention.”

137 Florian Grisel, The Sources of Foreign Investment Law, 224.
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Al Belunintu GelaWmuILuINIeAIBvIn (urisprudence constante) AinagaLiiuses

ANUTUDNA I 0
(1) AMNINYIVDIAIATERINUTENA

ANIEOURIAIAAINITNITAMUTENINUTEMNATNIT ORI TININIVDY
ma&gaﬁiimizﬂ’j%‘iﬂismﬂ (International Court of Justice) Iugwuzﬁlﬂuﬁw%mwaﬂ
AN T NUTEIWANULT e W Wedesdvialulssnuineaiunisiiufiy

M 141

n1sujuRegrandusssunaziniisunaznisvaldrndemoundnasudiwd ' auey

aylnNaIN158inIL190e ARl Chorzow Factory' wavad Barcelona Traction'® n3alu
Nady A 9 v 1% o | < A
nsNA8IRAINLaN1TUTUTTNINTEIUNNTANATRLALAIINTUAREINANT Ay
auglanainisniinazifininwiluad United States Diplomatic and Consular Staff
in Tehran' wagA® Elettronica Suicula S.p.A (ELS)™ unuszneunsiunisitdadetuinde
An1n uenaindluaf Obligation to Negotiate Access to the Pacific Ocean'*® fa
gRsTIUTENINUSEIMAlATI s TaRN IR UNISALATEIAINAIAN TS uYBUTTIUTY

[

v3unvengunineszninlsyna nsldldedneldnseuvesdouniesnisuiifediad

=

v v o

SITUATIITIEN FIFARFURINE1IDEINARBNITNATUTRTININTENINaSFAUTINAINUN

18 1085uns Juniny, naniugiurengnuenisamusenitnsemakazn1saniunsamusenitalsemne

91 118,
139 Moshe Hirsch, Sources of International Investment Law, 29.

190 19f5uns JuNsNY, HENNUFILVRINYNUIBNITAIMUTENIUTENALALN15AUTUNTAWUTENINUTEINA

i 118.

191 Moshe Hirsch, Sources of International Investment Law, 28.

192 Factory at Chorzow (Germany v. Poland), Judgement, 13 September 1928.

195 Barcelona Traction, Light and Power Company, Ltd. (Belgium v. Spain), Preliminary Objection,
Judgement, 5 February 1970.

1% United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran),
Judgement, 24 May 1980.

195 Flettronica Suicula S.p.A (ELSI) (United States of America v. Italy), Judgement, 20 July 1989.

196 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgement, 24 September 2015.
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Barcelona Traction \Jumdnduiivihduluusunveinishinuduaseanenisygawintiu ld

v A

namfernudululalunsduasesdioruluviunduwsogndla wazleusingittutlagiud

q

awsdyanisawududwunnniilidvslunissefudeinivlussduseninslssmanniie
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ANNERUYILARAINTITNTAUIEnIUsemadIulng i Amduaves

a a 1
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a

Fidalusinduarenadudsdifmuauunmiaalunings Ssenananlainnsimdnd
finnwiussinguanuiuldniuderinnss (de facto practice of precedent) wionisiiegves
wanAfinInyIussing uaudeiaais (de facto droctrine of precedent) Usinglvitiiulu
nvEnesEnINelsemadneiemsamu > wu lued Suez v. Argentina ARuEOYYILARAAINTT
szyhlumsinruundydAvesausdyaniinquiede Savigu uazniauns fvInesnne

sy lanainisluadneuduselevilunisviadvinvesanzaygylagainisiuaail lunis

a o 1 « . & | a . . 9 ¢ v < a
AANA191 “LUUSTIULALIVNABY (fair and equitable)” Tuaniunival 991119959 Lay

ANUFNRUSIUNITAMUTLANANAUINARATUIINTING ALATEgN Vet e uAu Ll A6

YT Timothy McKenzie, An Analysis of the Use of ICJ Jurisprudence in Investor-State Dispute
Settlement [online], 13 May 2019. From https://www.gjiltalk.org/an-analysis-of-the-use-of-icj-jurisprudence-in-

investor-state-dispute-settlement/ (accessed on 10 October 2021)

18 y1af¥uns Junsng, wa"mﬁyugmﬁuaqﬂgwmamsamuswdﬂws:wmLLazmsﬁ%ﬁumiamuszwjmUszmﬂ
Wi 119.

1% CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Decision of
the Tribunal on Objections to Jurisdiction, 17 July 2003, paras. 43-46.

150 yafl5uns Junsay, naniugIuUeINgNIIEN1TAUsENIUsEWALALN15ALEUNTaYUTENIIUTEING

91 119-121.
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1 a
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JumiesdleaisuseslunisnimuanginuavesngnuieszuinsUszmeiinaaflude

a a 1

38(1)(d) voss3sUYYAAYRGTIY BalldnSnaseniitaduvesamzoygyilagainig®
fnssnandliuigidoingfungnessninsUssmatuies lnofasuvesinsinagdions
aglunainvaneuuwuu lddrazedluzuaessiie nilsde unaudannis niemumiumig
ngvunenls wasAraousinaenaluauiudinynnanienuuTeInNE AR WU

ANIZNIIUNBNINMINETENINUsEIA (International Law Commission — ILC) Al

AEaULARaINIIAIUNNTaUnardiemaouvaInTIRMIailunIs

a o

ARNAUTA YT NITHITUINGNUIVRINYUUIBINIAUTENATENINUTENA N1TANUA

T U

151 Suez v. Argentina, ICSID Case No. ARB/03/19, Decision on Liability, 30 July 2010, para. 189.
152 Moshe Hirsch, Sources of International Investment Law, 30-31.
153 bid., pp. 32-33.

15 1nafi5uns Sunsay, nanNUgILYINgMINEN1TANUTENIIUIE ALY N1 IR EUN AW UIEIINUsEme

N 123-124.
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auAudmiumMsTiaTzingmaing uagnisivuaieulvyesnisuiuldnginasives
ngvinne'® nsihAmaeuvensInadiinlilunsauyIlanaIn1INITamUTENINUSEINA
Usingliiiuegstaiauainnisiaureyglagainisdusiuiuanldduddeuninme
ANNSURRYRISEAMmTUNInszyowduntsazifinluniessninaussma a.d. 2001 (Articles
on Responsibility of State for International Wrongful Acts) ¥89AMEATINITN1TA NN
senInaUseina®® W Tuad Hulley Enterprises v. Russia Az aug1lanain13iie1eds
MENUTBIAMENTTINENIN N s TEmA Wiafvua TuiinamudesidyrAvesly
AfluaNuanassenitalssmeinnenisasu luad Merrill & Ring v. Canada Aaue
oy lanaInslie1s8as1s1es Bin Cheng ileatiuayuimdngasnuaznisiaunisnszyin

arusneladundnnguureiialy ®® wasluad ConocoPhillips v. Venezuela A

AU lAna1N15leanein1ved lan Brownlie Tunisiiansanludiunifestosiunisiupu'™
2.2.3.6. Auoavrede (unilateral statements)

wnAnGeIsINagnuTesNNsnsEYdefEIvesigINIInminduTe A
afngRsITuIEnInelsewma (Permanent Court of International Justice) lumf Legal
Status of Eastern Greenland lngfafnauinALaaINI Sl NeReIT0ITFUUATNTENTINT
AeUszmAresuesngdoutenfguunIvesUssmalauLfnIuRuivesszuaaugn

v o

NeafugunesUlnemile Greenland tulddnfuveslseinauaiing dnayniuszuia

<3

155 Moshe Hirsch, Sources of International Investment Law, 33.

156 James R. Crawford & Paul Mertenskotter, “The Use of the ILC’s Attribution Rules,” in Building

International Investment Law: The First 50 Years of ICSID (2016): 27-24 81984ty wiadsuns funsay, ndniusiuuss

NAMINENTAMNUIENIN W TEWARAZNSANLTUNTaWUsENINUsEme, i 124,
57 Hulley Enterprises Ltd. v. Russian Federation, PCA Case No. 2005-03/AA226, Interim Award on

Jurisdiction and Admissibility, 30 November 2009, paras. 550-551. ©19@i9lu u1afisuns Junsay, naniusIuued

NMINENITAMNUIENINUTENARAZNSANTUNTAWUTENIUSEWA, Wi 124,

158 Merrill and Ring Forestry L.P. v. Canada, ICSID Case No. UNCT/07/1, Award, 31 March 2010, para. 187. 814814

Tu wielluns Junsny, wé’mﬁugmﬁumﬂgumamiamuiwdwﬂﬁammaxmw‘hLﬁumﬁamuﬁwimﬂﬁxmﬂ 124-125.

159" ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B.V. v.
Bolivarian Republic of Venezuela ICSID Case No. ARB/07/30, Award, 22 November 2018, paras. 599 n.978, 615, n.995.
913ddlu wadisues Junsay, wﬁﬂ*ﬁugmmaaﬂgwmamiamuszijﬂizmmazmsﬂ"wLﬁumiamuiwdwﬂizmm nin
125.
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160 | egal Status of Eastern Greenland (Denmark v. Norway), Judgment, 5 April 1933, P.C.I.J.,, Series A/B,
No. 53 1933.
161 Case Concerning Nuclear Tests (Australia v. France), Judgment, 20 December 1974, I.C.J. Reports

1974.

162 y1pffuns Funioy, EnNUFIUYRINMIIENITANUITENIIsEmALaEN SANTUNTANUIENIN U SEmA
i 134,
163 Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004,

para. 98. 879d¢ly WInlsuAs Junsay, ndnNUFIUTLINY NN TAMUTENIIUTENALALNIANTUNITAMNUTENIY

Useing, i1 134 - 135.
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16% Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01, Decision on Liability, 27 December

2010, para. 131. §72984lu wndsues Funiny, YANNUFIUYDINGUIIBNITAINUTENTNIUTLNALALN1IANTUNTAINY

SeMIUTENA, NN 135.

165 W Michael Reisman and Mahnoush H. Arsanjani, "The Question of Unilateral Governmental Statements

as Applicable Law in Investment Disputes," ICSID Review - Foreign Investment Law Journal 19, no. 2 (2004): 340-341.
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Law," International Investment Law and Soft Law (2012): 51.
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Uszina Aldldaseuaquasudau uaglildeiosdviaiifinisufiniuvesauauiud
Uaudineaniseninelssme 319aemudaszuasidunaisveoyglagainisudiniold us
vosanAmuitufinsaniszrinessna Siiduinisudsimansaiadulsaduiiient

Auludaszuazilunas wazauzoyy 1 lafaINITRudINITILLINIIVOIENIANLUR

169 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Final Award, 14 March 2003, paras. 161,

498, 501. §nefivlu urolFues Funiaw, naniugILIBINUIINTAMUTEVINNU TEMALAEN1TANTUN TANUTENING

Usend, w1 136-137.

170 Sistem Muhendislik Insaat Sanayi ve Ticaret AS. v. Kyrgyz Republic, ICSID Case No. ARB(AF)/06/1,

Award, 9 September 2009, para. 164. §198i5bu w1adsuns Junsnu, MENNUFILTRINGUUIENITAMUTENINUTLNALAE

NsALiuNIAmUIENINUTENA, i1 136-137.

171 Tidewater Investment SRL and Tidewater Caribe, C.A. v. Bolivarian Republic of Venezuela, ICSID Case
No. ARB/10/5, Award, 13 March 2015, paras. 139, 145, 152, 160, 165, 185. $nsfivlu wiafisuas Suniau, vdniiugiu
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172 OPIC Karimum Corporation v. The Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/14, Decision
on the Proposal to Disqualify Professor Philippe Sands, Arbitrator, 5 May 2011, para. 48. 81sfiglu wiafisuas Junsay,
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173 Sgwed g, Tednygyiernuduasvisdyaludyandrsanasnintlnsidey, 60.



55

'
LY (% (% =

AiuguavessgysunIsasu Beaglevinnisiasiealuund 5 deld lagn1sAuasesndny

mavivatinasunglingmuneseninalssmednmenisawuaslavinisfinyluundaly



56

unii 3
N13ANATBIAIIUAINNINDUYDUFTITUVDIUNAMY

MelangvanegsEndnesemaAdnIensasyu

Tuunieudleuldesurednvagresmisamulufanisndsnunguiou nseuns
nvanelunITany LasuInINIsnsauleugaLaTuNITAMUAUNS UL UIEY Tagnis

avulufansndnunyulsuieddssezalun1saiun1se1IuIu a0 1MLING NN

v .q'

ngvung NYsziley warauiuavesiglSunIsamuldinadAydenanauwnuiliinaue

o

195U Wesgdsuwlainsmsmengmnewazngsedeuiinsenudenisaamunsenseyinnig

v & N a adAv 1% | v = o 3 °o v v a o
suilunsiavuwlasdasglavanseandetnamuiadussddsenevdfylunisdndula

o9

Y

msasu (dezdunisnsgive s edfivyd® usms vionainis) dnawuiaingianis
AuAsaIrLAIIn IS ureUsTINasnamulugusiiluduniwesdounisewnnsguns

UfURegnadusssuuazivingien (fair and equitable treatment) Msinazusingegluminunn

[ [y

assprInUssmedisnsasuininidudeiseniewesgisunisamuludeinmszninedg

futinawmu’ eg9lsinu NM3ALATEIAINLAIANIUTBUSITUVBITNAMUTIR ALY

a1

AN warasAUsENauNTaY Wy nInseivesssiineliiinaumaniavesinau

<9

v a g o A AN Yo 1Y & v
LLﬁgﬂ'ﬁqﬂJﬂq@ﬁﬂ'}\‘WlLTJ‘UF’TJ']@Jﬂ’]@WQQW%@UﬁiiﬂJ‘WI@?Uﬂqiﬂqllﬂig\i RV

TuunilagAnwarunfunuas ingUsrasdvsmaduasosarumanisduteusssy
YBIUNAIYU TINFIUVDINITAUATBIAMUAIANIITUVRUSITUVRIUNAV Y wazAUFURUS
yosmsduATeInNmanidueUsTIIvestinawuiuteundulununnasseninaseme
Temensamu Huddagmlunisiainuwasnsusuldn1sAuasasnumInnieuYaUsIsy

vostinamulung e sEnInUssmeadmenisamu

! Mao-Wei Lo, "Legitimate Expectations in a Time of Pandemic: The Host State’s Covid-19 Measures, Its
Obligations and Possible Defenses under International Investment Agreements," Contemporary Asia Arbitration

Journal 13, no. 1 (2020): 253.
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2 Michat Krzykowski, Michat Mariafski and Jakub Ziety, "Principle of Reasonable and Legitimate

Expectations in International Law as a Premise for Investments in the Energy Sector," International Environmental

Agreements: Politics, Law and Economics 21, no. 1 (2021): 77.

® Mao-wei Lo, Legitimate Expectations in a Time of Pandemic: The Host State’s COVID-19 Measures, Its
Obligations and Possible Defenses Under International Investment Agreements, 253.

“upidfuns Juning, 11esgrunisUjuilunguuienisasmuseninalseme (nganne: anslifeans
UMINYABFITUANERS, 2564) N1 299.

5 UNCTAD, "Fair and Equitable Treatment," UNCTAD Series on Issues in International Investment Agreements |l

(2011): 1.



58

Aan1saule Wi nsUfURBesAuYIA (National Treatment) N15UURLEEANLATY
DULA 31%% 89 (Most-Favoured-Nation Treatment) Lazn1519uAY (Compensation for

Expropriation)®

wnsgrunsufiReradusssunazuiniisnusngasausnlungdnseniuiionts
IRFIDIANITNITAI1TENTNNUTEINA A.A. 1948 (The Havana Charter for an International
Trade Organization of 1948) U9 11 (2) wilazlddesA131 “just and equitable treatment”

WiNSiAUInEaEgNadef Uiy “fair and equitable treatment””

ARUNMINTFIUNTULUR
sgrudusssunasiiniienldusinglusiveydyyuevd-veinseaiisianisasuluy
A9UsEINA A.A. 1959 (Abs-Shawcross Draft Convention on Investment Abroad of 1959)

1 ¥ L

fo 1 uagsneudynnivhonsduasomIndauresnami o 1969 vesesAnsiiiondny
s'a:uﬁaLLazmﬁﬁwmwmmwgﬁa (OECD Draft Convention on the Protection of Foreign
Property 1967) 49 1 (a) wazaandannuanasszniteslszmeitfenisamubliinaziiy
sEauninduaznnAvatvatudnazimununsgiunsufiRegradusssuiazviniioy
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Hunthiinied FHTUNTAuUA U URfeTnaUA19YF Feg1audu ausdyyingUns
WAU A.A. 1994 (Energy Charter Treaty 1994 - ECT) P9 10 (1) LALAINUANAINITANES
SN wuile A.A. 1994 (North American Free Trade Agreement 1994 — NAFTA) 98 1105

(1) Wusud

£ dl' a va ! < 1A % '
PounisensuUnstandussiuwasiniendinazusng luaunnassenineUsena
IdensamulugUiuusazieemaieiy’ GmsimuadeefveunasgiunsuiRediadu
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¢ Tydin1 Me1sna, “nsAunsesnNAmanisdureusTIu (Legitimate Expectation) vestinasmunigldanuan

assgInUsEnadimenisamu,” lu anudineaduniseygilagainis sauunaiedtuniseyyIlagainsg, @a1du

auglana1ns driineugilngainis duinnumagfisssy), v 136-137.
T UNCTAD, Fair and Equitable Treatment, 20.
8 Christoph Schereues, “Fair and Equitable Treatment in Arbitral Practice,” Journal of World Investment

& Trade (2005): 357-358.

? Tyfinn ngna9na, N3AuATeIANAAN TS UYEUSTIM (Legitimate Expectation) vestinasyunigldaumn

ATNINUTENATIPINNTAMLY, Wi 139-140.
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MnununsgIunsUURed 1 usssunaziniisununuiniavensussyuanyssnnfin
A8N15ALAaEN1TW A U1 (United Nations Conference on Trade and Development -
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UNCTAD) lanadl

(1) FountiszymsufiReeralusssuiazviniisvegdasy lnalildsmegiudoun

wa - a = !

TennsgunsU URduvsoliaBfangmaneseninsssmevisonginauaiiisindule 49
A @ v P . & ' a o

00 UUVBUNNAAYIA (unqualified) waztdulnive (autonomous) LU JUTHYYINITAINU
MINIAITNINUALBEY anANLATEENIaNIEILTSN wasn13AanIu A.A. 2009 (Belgium-

Luxembourg Economic Union-Tajikistan BIT 2009) ¥o 3 Farmuain

“All investment made by investors of one Contracting Party shall enjoy a fair

and equitable treatment in the territory of the other Contracting Party”

Tounanvazaing I inisianudueg funazayglanainisluwiazad uiin
FIBUVBIAUENTIUNITOIANTITNBAINTINTBUAZ NI TN UINLATEFAD (Organisation for
Economic Co-operation and Development - OECD) 258yt fnglannnsgiunisuf ua

| = | v o v o a o i & v '
ag10dusssunagmnfisnlihmivludensaagnunguuneseninausemeanaluanly wi
senudinanliiinagniunisngving Tumaddfeunlagainfaindannuunsgiunis
UftRedadusssunasmnfisulnefiarsananuunevesdnin “Wusssy (fai)” waz “m

\Wiew (equitable)” Tnelilaensdfianguuneseninasemela 9

(2) FeuniiszynisuuRedradusssunaziniienlaenseedsiengnunesening
UsgimaAnIavnanmunuineseninelsema Wy 4o 2(3)a) vesausdnyin1samuninig
seninuealaillonuanigowsni a.a. 1994 (Estonia - United States of America BIT 1994)

CAREATRY

10 Christoph Schereues, Fair and Equitable Treatment in Arbitral Practice, 364.
11 UNCTAD, Fair and Equitable Treatment, 22.
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“Investment shall at all times be accorded fair and equitable treatment,
shall enjoy full protection and security and shall in no case be accorded

treatment less than required by international law.”

[

13878 2(2)@) VesausdyyIN1IAMUNINATENINUANIANURINTE A.A. 1997
(Agreement between the Government of Canada and the Government of the Eastern

Republic of Uruguay for the Promotion and Protection of Investment 1997) AMuuaIn

“2. Each Contracting Party shall accord investments or returns of investor of the
other Contracting Party
(a) fair and equitable treatment in accordance with principles of

international law”
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anuaslglunisiiarsannsuiegradusssunasiiniiey Feesiufmanng mangsening

Ussinenall vidnngranenigluily Addduvetesrininainsseninasana Lasmasuuas

ey

NSAUIANIE LI NMIONBRNYMUETENIUTENATLALNTAAIUANVULYA
nsldnasiitiaveteynylasainislatesniiniseadwinsgiuduinlunsuiadonusnemf
= = ] = ] a S v i ]
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Alumsufumnerusinnfnuasalssmdseninsena wilumeslfiRveseyailanainis
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NNTUNDITNYULLAL TEAUN T UV TENAR SUNTAMU UagNITRINTUIANUEFINS
gsnavesinamu Fansthiadedenanuniiasandusensdegiuamsaizasazdmaliing
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2 pid., p. 107.
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(3) FouniiszynisujiRegradusssuuazvinfienlaen1ssadadwnnsgiudunily
n1suURdenusinafinielaasausemalsendnelsene Wy NAFTA 98 1105(1) Minimum

Standard of Treatment @sfvuain

“..Each Party shall accord to investments of investors of another Party
treatment in accordance with international law, including fair and equitable

treatment and full protection and security...”

AMENISUISNI5NI5ALES (NAFTA Free Trade Commission) ta@A1uY8UN

Aana1IINguEnesEnIslsemanssyludoundinanvanefnnsgiutudilunisujiase
AUANATIAUNY MBI TaUsTINd ST I sTne lnsunsgiunisufifediadusssusas

L%

windeulalldimualisgasdesinisufofuntnamumieluniriidmualungmuieanin
Usendlszninsszmaindsunsgiudusilunisufofdeaudieing ® n1sininuves
AENTIINEAINNIALETRINa1IgAUTINg lunTYiAImnAmANTA Tuaisenn ' fadui
UnngludyainsiufiemaasugiaseninsgUuivasisusgiaulud (Agreement

between Japan and the Republic of the Philippines for an Economic Partnership

2006) 48 91 General Treatment §asigluil

13 NAFTA Free Trade Commission Notes of Interpretation of Certain Chapter 11 Provisions on July 31,
2001

“Minimum Standard of Treatment in Accordance with International Law

Article 1105(1) prescribes the customary international law minimum standard of treatment of aliens as
the minimum standard of treatment to be afforded to investments of investors of another Party.

The concepts of 'fair and equitable treatment" and "full protection and security" do not require
treatment in addition to or beyond that which is required by the customary international law minimum standard
of treatment of aliens.

A determination that there has been a breach of another provision of the NAFTA, or of a separate

»

international agreement, does not establish that there has been a breach of Article 1105(1).” (available at:
http://www.sice.oas.org/tpd/nafta/commission/ch11understanding_e.asp)

1 bid,, p. 25.
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“Each Party shall accord to investments of investors of the other Party
treatment in accordance with international law, including fair and equitable
treatment and full protection and security.

Note: This Article prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment to
be afforded to investments of investors of the other Party. The concepts of
“fair and equitable treatment” and “full protection and security” do not
require treatment in addition to or beyond that which is required by the
customary international law minimum standard of treatment of aliens. A
determination that there has been a breach of another provision of this
Agreement, or of a separate international agreement, does not ipso facto

establish that there has been a breach of this Article.”
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15 Methanex Corporation v. United States of America, UNCITRAL, Final Award of the Tribunal on
Jurisdiction and Merits, 3 August 2005, Part IV — Chapter C, para. 20.
16 Waste Management, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004,

para. 91.
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7 bid., para. 98.

“... that the minimum standard of treatment of fair and equitable treatment is infringed by conduct
attributable to the State and harmful to the claimant if the conduct is arbitrary, grossly unfair, unjust or
idiosyncratic, is discriminatory and exposes the claimant to sectional or racial prejudice, or involves a lack of due
process leading to an outcome which offends judicial propriety—as might be the case with a manifest failure of
natural justice in judicial proceedings or a complete lack of transparency and candour in an administrative
process...”

18 UNCTAD, Fair and Equitable Treatment, 28.

19 UNCTAD, “UNCTAD’s Reform Package for The International Investment Regime,” (2018): 36 (available
at https://investmentpolicy.unctad.org/uploaded-files/document/UNCTAD_Reform Package 2018.pdf)

20 Yulia Levashova, "Fair and Equitable Treatment and the Protection of the Environment: Recent

Trends in Investment Treaties and Investment Cases," (2016), pp. 73-76.
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Wiew Wy Amuednvesedliufasainuefsssy (prohibition of denial of justice) liufunu
gnoly laumnauna n3atdenyUud (prohibition of arbitrary, unreasonable or
discriminatory measures) wazfinuamsusuldunsgiunisufifed1adusssuuazmndien
fudemiaass wu muualinesgiunmsujjifedadusssunasminfsuliduiusiunisazda
Foumndu (imelevance of a breach of a different norm) ATNULINIINITAAIIUYD
ANENTTNEMINTANES Beseydn “nmsfinsanindimiszidindeunduues NAFTA iemiuan
assyvinsUsznedu lifedndunisazfiate 1105017 viemsimusliansunsedunis

o

WAIUVDITTH

o

UN1389% U (accounting for the level of development) Usgnau auuINIg
msfrnuInsgun1sUiiRseradusssunasminiiesvesoyglanainistuuieed wu lupf
Genin v. Estonia® tieliganunsnaanisaimsfieiuesnuyeygilanainsld anuanag
'iwnfNﬂizmmwéhsjmsam‘uﬁfﬁ’muﬁmmg'mﬂ'ﬁﬂﬁﬁ'aaeml;‘f]uﬁﬁmazwi%ﬁmﬂugﬂuwﬁ
YU mmmaqé’mmiamum@w (ASEAN Comprehensive Investment Agreement 2009)

99 11 Treatment of Investment @4A1UA7N

2 bid., p. 29.

2 |bid., p. 29.

23 NAFTA Free Trade Commission Notes of Interpretation of Certain Chapter 11 Provisions on July 31,
2001

24 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, ICSID Case No.
ARB/99/2, Award, 25 June 2001, para. 367.
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“1. Each Member State shall accord to covered investments of investors of any
other Member State, fair and equitable treatment and full protection and
security.

2. For greater certainty:

(a) fair and equitable treatment requires each Member State not to deny
justice in any legal or administrative proceedings in accordance with the
principle of due process; and

(b) full protection and security requires each Member State to take such
measures as may be reasonably necessary to ensure the protection and
security of the covered investments.

3. A determination that there has been a breach of another provision of this
Agreement, or of a separate international agreement, does not establish that

there has been a breach of this Article.”

Y39AUANAININATEMINSaswaUR N Ulauy (Netherlands-Oman BIT 2009) 98

2(1) Farvuain

“2) Each Contracting Party shall ensure fair and equitable treatment to the
investments or nationals or persons of the other Contracting Party and shall not
impair, by unjustified or discriminatory measures, the operation, management,
maintenance, use, enjoyment or disposal thereof by those nationals or

persons.”

wonand SsonamuualinsujiRedradusssunazimvindienldsmdnisAuases
ANUAIANIITUYDUSTTUVRINAWL WU AVIUANAITEINEnSTaIIENT WnTln uazieuian
A.¢. 2018 (Agreement between the United States of America, the United Mexican States,

and Canada of 2018 — USMCA) 48 14.6 @sfvuain



66

“1. Each Party shall accord to covered investments treatment in accordance
with customary international law, including fair and equitable treatment and
full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard of
treatment to be afforded to covered investments. The concepts of “fair and
equitable treatment” and “full protection and security” do not require
treatment in addition to or beyond that which is required by that standard, and
do not create additional substantive rights. The obligation in paragraph 1 to
provide:

(a) “fair and equitable treatment” includes the obligation not to deny justice
in criminal, civil, or administrative adjudicatory proceedings in accordance
with the principle of due process embodied in the principal legal systems
of the world;

(b) “full protection and security” requires each Party to provide the level of
police protection required under customary international law.

3. A determination that there has been a breach of another provision of this
Agreement, or of a separate international agreement, does not establish that
there has been a breach of this Article.

4. For greater certainty, the mere fact that a Party takes or fails to take an
action that may be inconsistent with an investor’s expectations does not
constitute a breach of this Article, even if there is loss or damage to the

covered investment as a result.”
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% Diego Zannomi, “The Legitimate Expectation of Regulatory Stability Under the Energy Charter Treaty,”
in Leiden Journal of International Law 33 (2020): 452.

a ua

% 110i5uns funsny, 1esprunsufiilungrinenisamusewinasemne, i 342,

27 Estonia-United States BIT 1997, Article 2 Paragraph 3 (a) provides for the “fair and equitable” treatment of
investments and states that no investment shall be accorded treatment less favourable than that required by
international law. (See Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, Award,

para. 13
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Y uanlineglunisnisuuiannguuisseninassinanivue (treatment less than that

2 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, Award, para. 367.
gnaiidly wiallsuns Funsoy, wesgrunsufiilungranenisamusenitelseme, win 322- 323,
2 Ecuador-United States BIT 1993, Article 2(3)(a)

Investment shall at all times be accorded fair and equitable treatment, shall enjoy full protection and
security and shall in no case be accorded treatment less than that required by international law.
0 Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN3467,

Final Award, 1 July 2004, paras. 188-190. 819fislu wiadsuns dunsay, asgrunsuudlungumnenisamusening

Uszng, i 323.

L ynafisues duniny, tesprun1sUfuRlunginemMsayusenInssswme, wii 323- 324.
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NsaugNNaNATILINlAYANLUNIlARAINTTTEnINaUsEMA ™ IngseynuInggIunIs
UfURegudusssunazivinfisntdusiufnisAuasesninuaanisdureusssuvesdnasu
v 35 L r-ﬂ' a va ! < ' a !
Aae” uidndeuniseannsgiunisufisediadusssunaziniionluanunnassening
UszineainsenisamuazlilaiinisensdienisAuasesmunaniadureusssuvestinauly
a3 taudefinnn’® tneanzayg lanaIn1sARLININa1ITIALAIN T YD USTTIURATIN

[ [

amulduinuzoygylanainisluad SPP v. Egypt Fadudefininainnisnigisunisamu

32 Argentina-United States BIT 1991, Article 2(2)(a)

Investment shall at all times be accorded fair and equitable treatment, shall enjoy full protection and
security and shall in no case be accorded treatment less than that required by international law.

3% Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006, para. 361. 814

fdlu wadisues Juniny, wasprunsudalungvanensaussinsseme, v 325.

% Mao-wei Lo, Legitimate Expectations in a Time of Pandemic: The Host State’s COVID-19 Measures, Its
Obligations and Possible Defenses Under International Investment Agreements, 253.
% Aniruddha Rajput and Sarthak Malhotra, "Legitimate Expectations in Investment Arbitration: A

Comparative Perspective,” in The Indian Yearbook of Comparative Law 2018, ed. Mahendra Pal Singh and Niraj

Kumar (Singapore: Springer Singapore, 2019), 301

36 UNCTAD, Fair and Equitable Treatment, 9.
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3" Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3,
Award on the Merits, 20 May 1992, para. 83.
* Aniruddha Rajput and Sarthak Malhotra, Legitimate Expectations in Investment Arbitration: A

Comparative Perspective, 302.
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3 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2,
Award, 29 May 2003, para. 154. 81d¢lu 1ofin1 318195108, N15AUATEIAIUAIANTISUTOUTTTU (Legitimate
Expectation) vestinasuniglianunnasseninassmaiienisaau, v 142,

“©Tyfin1 MR, NIALATEIANNAIANTISUBOUSTIU (Legitimate Expectation) vesinasmunigldniumn
ATNINUTHNATIFINNTAMY, W 145,

' International Thunderbird Gaming Corporation v. The United Mexican States, UNCITRAL, Award, 26
January 2006, paras. 147-148. 81481y Tefin1 318115108, N1TAUATEIAUAIANTIBUYBUSTIN (Legitimate

Expectation) vastinasuniglianunnasseninassmainienisaau, v 145,
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% | oan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v.
Romania [1], ICSID Case No. ARB/05/20, Final Award, 11 December 2013, para. 666. 19@i¢lu 1fin1 Ine1i50a, N3
ANATBIAIINAIANIITUYBUTITU (Legitimate Expectation) ¥83tinadun1eldAunnassenInNUsemaAifiegn1samu,
wi 145-146.

% Trevor Zeyl, "Charting the Wrong Course: The Doctrine of Legitimate Expectations in Investment

Treaty Law," Alberta Law Review 49 (2011): 204

% The Statute of the International Court of Justice Article 38(1);
The Court, whose function is to decide in accordance with international law such disputes as are

submitted to it, shall apply:

(c) the general principles of law recognized by civilized nations.

% Michele Potesta, Legitimate Expectations in Investment Treaty Law: Understanding the Roots and the
Limits of a Controversial Concept, p. 94. 814fislu 1fin1 Ine11310a, N13ANATEIANAIANTIBUTBUSTH (Legitimate
Expectation) vasinasmungldanunnassenitasamaiinmenisamy, vt 143,

% |paifeniu.
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Uszmsfiaes ndnnguaneildenafiunumlunisinuvievulduinsgiunis
UfuRegradusssunazminiien® Faaenadostundnnisiimnuauidyaifimnuelilude
31(3)(c) vosaudgy i uuIN) e ausaay g A.A. 1969 (Vienna Convention on the
Law of Treaties 1969)° fifmunlildndnngmanesenitesemandsduldszninadgnnfn
THlunsfine®® gdvavesanzayglanainisluai Total v. Argentina Iduandliifiud
n1sdkuIAndInguUsuld leeaugauglanainisseyiinisusuldnisauasesniny
manTadureusssuvasmameluduauvnana uagmsdunsosnuAAnSuraUsTalle
Usngluddnduresmalidesiulssmaildssuunguunsuuuatsdnunidnes (cvil law)

WAL ITUUNONINEINIAUSELNAL (Common law)”
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@ 1 & d‘ [y 1 [ { ) [y ) @ MY | a [ Y
szdalulunsausvegedatauindunannguuienald winlulaufasanunianisduveu
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553U0819TARY Audunusinglumfininwiveseagisssuseninssemaluad Obligation

to Negotiate Access to the Pacific Ocean fina® wiui w1z oYy LAREINITIIUIY

471CSID Convention Article 42 (1);

The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed by the
parties. In the absence of such agreement, the Tribunal shall apply the law of the Contracting State party to the
dispute (including its rules on the conflict of laws) and such rules of international law as may be applicable.

% Michele Potesta, Legitimate Expectations in Investment Treaty Law: Understanding the Roots and the
Limits of a Controversial Concept, 92. 81984l lvfin1 M358, N15ANATEIAINAANTITUTDUSTTY (Legitimate
Expectation) vasinasmungldanunnassenitasenaiinmenisamy, i 144,

“ Tyfin1 me1391N8, NMIAUATEIANUAANTITUYDUSTIH (Legitimate Expectation) vestinamun1elanumn
assenIUsenaiimensasu, v 144,

%0 Vienna Convention on the Law of Treaties 1969 Article 31 (3);

There shall be taken into account, together with the context: (c) any relevant rules of international law
applicable in the relations between the parties.

51 Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01, Award, 27 November 2013, para. 128.
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52 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgment, 1 October 2008, I.C.J.
paras. 161-162.

5 waiiuns funsny, vaspunsuUialungrunenisamusewinaseng, i 306.

5% Talya Ucaryilmaz, "The Principle of Good Faith in Public International Law," Estudios de Deusto 68, no.
1 (2020): 45

55 5dud L?ﬁyamiglﬁﬂ%a, “wingaseluszuungvang,” 3ald 10, 6 (werdn1eu - Suaw 2556): 43.
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%4 Vienna Convention on the Law of Treaties 1969: Article 31 General Rule of Interpretation;

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the
treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(@) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

% Patrick Dumberry, "The Importation of the Fet Standard through Mfn Clauses: An Empirical Study of

Bits," ICSID Review - Foreign Investment Law Journal 32, no. 1 (2016)
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Eﬂ,i‘d AUkAUIAT A.7A. 2016 (Comprehensive Economic and Trade Agreement 2016 —

CETA) 98 8.7(4) Avumin

“ For greater certainty, the “treatment” referred to in paragraphs 1 and 2
does not include procedures for the resolution of investment disputes
between investors and states provided for in other international investment
treaties and other trade agreements. Substantive obligations in other
international investment treaties and other trade agreements do not in
themselves constitute “treatment”, and thus cannot give rise to a breach of
this Article, absent measures adopted or maintained by a Party pursuant to

those obligations.”
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% UNCTAD, UNCTAD’s Reform Package for International Investment Regime, 34.
o Ibid.



86

Useinednnaen1saeua U uta unsean1sUfUREe s anlasun1seuns e ngannmvun

agenInazlidnion aufuiedndanisiainuvesnnzayylanaini e

3.2.2. ToUNTINBAITLIUAY (expropriation)

[ o

Founitgrenishududunsiinuduasesuninamuinsgiiunisamuazll

unsnuzansetelUBamindduresdnamu lussezusnnizuinisinnuAunsenisamu

1 [

sgninlssina nsnuudulssinuninamulinazsunuendunilutenediuiguinian
AouLATYgNalanin15ve18iILazinISUAEIAILNNTAUN19RN T INAU SEMANINTY
nsnudulaen1sBansodinsesasesnssuanslunindduvesensunnduvesiglaenseiy

1A o Adw I ¥ = % ' ' v
anad wiIN1INTEI TSN TUNTUIMNINLYIMToaT 1IN AN TENUBE T ULTIHBN T MY

UssloyiinllonSndauvesinasuuinniinisiinaseuaseenssuanslunsndduvednamu

IS

) < = % A Ny 5 99 X ! £ o
Fafldnwaidun1sauAumMedey (indirect expropriation)” 1N 14U WINTNITTUNENF
Auwmgnselulivanina n1sdndanisteriuluianis nsfeduilildniadaniingiumse

w5IUlAEITNTRE19lneeNanile

[

W1ANANAITENINYUTENATIAIENITa Ul eI lUITAMUARE19TRANINSY

<3

A3UN1IAUABIINTANATITNAIUAINNTNUAUNIE BN U AUNSHUAUN 4R T 0!

%8 Patrick Dumberry, The Importation of the FET Standard Through MFN Clauses: An Empirical Study of
BITs, 128.

% Rumana Islam, "Interplay between Fair and Equitable Treatment (Fet) Standard and Other Investment
Protection Standards," Bangladesh Journal of Law 14 (2014): 136

100 hid.

101 fyagnaiu ASEAN Comprehensive Investment Agreement, Article 14 Expropriation and Compensation

1. A Member State shall not expropriate or nationalise a covered investment either directly or through
measures equivalent to expropriation or nationalization (“expropriation”), except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation; and

(d) in accordance with due process of law.

ey Germany Model BIT Article 4 Compensation for Expropriation

(2) Investments by investors of either Contracting State may not directly or indirectly be expropriated,

nationalized or subjected to any other measure the effects of which would be tantamount to expropriation or
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nationalization in the territory of the other Contracting State except for the public benefit and against
compensation. Such compensation must be equivalent to the value of the expropriated investment immediately
before the date on which the actual or threatened expropriation, nationalization or other measure became
publicly known. The compensation must be paid without delay and shall carry the usual bank interest until the
time of payment; it must be effectively realizable and freely transferable. Provision must have been made in an
appropriate manner at or prior to the time of expropriation, nationalization or other measure for the
determination and payment of such compensation. The legality of any such expropriation, nationalization or
other measure and the amount of compensation must be subject to review by due process of law.

102 Kareem Sallam, “Investor’s Legitimate Expectations Under the Fair and Equitable Standard. Should
They Be Protected?,” (Master’s Thesis, Master Programme in Investment Treaty Arbitration, Uppsala Universitet,
2017), page 19.

105 Asfined wwmnd, "msuasesthanusnsnnuasmsuAunindlassy: dsilnedessedilunstduld
ngvEng," seauitfansle 49 (2550): 9.

108 OECD, "Indirect Expropriation” and the "Right to Regulate” in International Investment Law," (2004), p. 10.

105 |bid., p. 11.

106 bid., p. 16.
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17 |bid., p. 19.

108 Kareem Sallam, “Investor’s Legitimate Expectations Under the Fair and Equitable Standard. Should They
Be Protected?, 19.

109 Elizabeth Whitsitt and Nigel Bankes. "The Evolution of International Investment Law and Its
Application to the Energy Sector," Alberta Law Review 51 (2013): 228.

10 ynafisuns funsay, wnsprunisujiilungunenisasusenitasema, win 399.

111 UNCTAD, “Expropriation,” UNCTAD Series on Issues in International Investment Agreements Il (2021): 73.
112 China-Colombia BIT (2008) Article 4

b) The determination of whether a measure or series of measures of a Contracting Party constitute

indirect expropriation requires a case-by-case, fact-based inquiry considering:

i) The scope of the measure or series of measures and their interference on the reasonable and

distinguishable expectations concerning the investment; ...
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113 ASEAN Comprehensive Investment Agreement (2009), Annex 2

3. The determination of whether an action or series of actions by a Members State, in a specific fact
situation, constitutes an expropriation ... requires a case-by-case, fact-based inquiry that considers, among other

factors:

(b) Whether the government action breaches the government’s prior binding written commitment to

the investor whether by contract, license or other legal document;

1% Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, 30 August
2000, para. 103.
115 Rafik Nahli, “The Relevance of Frustrating Foreign Investors’ Legitimate Expectations in the Context

of Indirect Expropriation,” Global Journal of Politics and Law Research 8, no.3 (May 2020): 26.
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116 Rumana Islam, Interplay Between Fair and Equitable Treatment (FET) Standard and Other Investment
Protection Standards, 140.

17 Nuttiya Wibookcholseit, “Conceptualizing the Interpretation and Application of the Principle of Fair
and Equitable Treatment Under Bilateral Investment Treaties,” Thammasat Business Law Journal 6 (February
2018): 252.

118 |bid.

19 Estonia - United States of America BIT (1994) Article 2 (...) (3)a) Investment shall at all times be

accorded fair and equitable treatment, shall enjoy full protection and security and shall in no case be accorded

treatment less than required by international law.
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120 The United Kingdom Model BIT (2005) Article 2 (2)

Investments of nationals or companies of either Contracting Party shall at all times be accord fair and
equitable treatment and shall enjoy full protection and security in the territory of the other Contracting Party.
Neither Contracting Party shall in any way impair by unreasonable or discriminatory measure the management,
maintenance, use enjoyment or disposal of investments in its territory of nationals or companies of the other
Contracting Party. Each Contracting Party shall observe any obligation it may have entered into with regard to
investments or the other Contracting party.”

2L yfnou Tads, “mmsgmmiﬁmﬂimLLaxmmﬁumasmLﬁm?'i luausdygyviniAiimenisduasunisamu
(BITs): YoutwniusnIfiuaraunavatnseiasnalseleviseninesguasinamusnd,” GneridnusuSyyrumdudia
AN rInesEnInelszve anzleans innIneausssuaIEns, 2559, 57.

122 pantechniki S.A. Contractors & Engineers (Greece) v. The Republic of Albania, ICSID Case No.
ARB/07/21, Award, 30 July 2009, paras. 1, 13; Ol European Group B.V. v. Bolivarian Republic of Venezuela, ICSID

Case No. ARB/11/25, Award, paras. 576-577. 819dsly wndisuns Junsay, wwsgrumsufialungvanenisasyu
S2UIUTEINA, T 225.

123 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award, 17 March 2006, paras. 483-
484; Ampal-American Israel Corporation and others v. Arab Republic of Egypt, ICSID Case No. ARB/12/11, Decision
on Liability and Heads of Loss, 21 February 2017, paras. 430-437. 8138idlu w1adsuas Sunsay, wasgunisufjisilu

NQVANENITAYUIENITENA, YT 225.

24 Tulip Real Estate and Development Netherlands B.V. v. Republic of Turkey, ICSID Case No.

ARB/11/28, Award, 10 March 2014, paras. 430-437. &19fislu wadsuas Junsoy, wasprumsujuialungmuanenis

amuszniaseing, wih 225.

125 American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No. ARB/93/1, Award, 21
February 1997, paras. 6.07-6.11; Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award, 8
December 2000, para 80; Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, 3

November 2015, paras. 394, 448-449. 813ddly wafisuas Juniny, wnsgrunsUfuRlungmuensamusEning
Useing, 11 225-226.
126 pater A. Allard v. The Government of Barbados, PCA Case No. 2012-06, Award, 27 June 2016, paras.

240-250, 252. 81989lu wiadiuns duniny, 1esgrunsuialungrnensasyusenitalszwme, wii 226.
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127 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Partial Award, 13 September 2001, paras.
107, 119, 132, 474; PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin Electrik Uretim ve
Ticaret Limited Sirketi v. Republic of Turkey, ICSID Case No. ARB/02/5, Award, 19 January 2007, paras. 257-259.

128 ynafifuns funsay, wnsprunisujiilungumnenisasusenitaseme, win 232,

122 Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN3467,
Final Award, 1 July 2004, para. 187.

130 Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006, para. 408.

131 PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin Electrik Uretim ve Ticaret

Limited Sirketi v. Republic of Turkey, ICSID Case No. ARB/02/5, Award, 19 January 2007, paras. 257-259.
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“ For greater certainty, “full protection and security” refers to the Party’s
obligations relating to the physical security of investors and covered

investments.”
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132 Rumana Islam, Interplay Between Fair and Equitable Treatment (FET) Standard and Other Investrment

Protection Standards: p. 119.
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para. 154. Cited by Teerawat Wongkaew, Protection of Legitimate Expectations in Investment Treaty Arbitration: A

Theory of Detrimental Reliance, 6.

196 Frontier Petroleum Services Ltd. v. The Czech Republic, UNCITRAL, para. 285. Cited by Teerawat

Wongkaew, Protection of Legitimate Expectations in Investment Treaty Arbitration: A Theory of Detrimental Reliance, 6.
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Reliance, 6.
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Wongkaew, Protection of Legitimate Expectations in Investment Treaty Arbitration: A Theory of Detrimental Reliance, 6.
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150 Diego Zannoni, The Legitimate Expectation of Regulatory Stability Under the Energy Charter Treaty, 453.
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166 Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of

Uruguay, ICSID Case No. ARB/10/7, Award, 8 July 2016, paras. 430, 430.
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167 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award, 12
May 2005, paras. 274-275.

168 | G&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v. Argentine Republic, ICSID Case
No. ARB/02/1, Award, 25 July 2007, para. 139; Enron Corporation and Ponderosa Assets, LP v. Argentine Repubilic,
ICSID Case No. ARB/01/3, Award, 22 May 2007, para. 260.

169 Diego Zannoni, The Legitimate Expectation of Regulatory Stability Under the Energy Charter Treaty:
452.
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0 Thomas Dromgool and Daniel Enguix, The Fair and Equitable Treatment Standard and the

Revocation of Feed in Tariffs - Foreign Renewable Energy Investments in Crisis-Struck Spain, 413.
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! Energy Charter Treaty 1994, Article 10(1)

“Each Contracting Party shall, in accordance with the provisions of this Treaty, encourage and create
stable, equitable, favourable and transparent conditions for Investors of other Contracting Parties to make
Investments in its Area. Such conditions shall include a commitment to accord at all times to Investments of
Investors of other Contracting Parties fair and equitable treatment. Such Investments shall also enjoy the most
constant protection and security and no Contracting Party shall in any way impair by unreasonable or
discriminatory measures their management, maintenance, use, enjoyment or disposal. In no case shall such
Investments be accorded treatment less favourable than that required by international law, including treaty
obligations. Each Contracting Party shall observe any obligations it has entered into with an Investor or an

Investment of an Investor of any other Contracting Party.”
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yosannmglsy? Ingusenaldnsysudyd@ i 54/1997 (The Electricity Act 54/1997) &4
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nanina 9 N LAY (Registro Administrativo de Instalaciones de Produccion en Régimen

2 Thomas Dromgool, and Daniel Enguix. "The Fair and Equitable Treatment Standard and the Revocation
of Feed in Tariffs—Foreign Renewable Energy Investments in Crisis-Struck Spain." (2016), p.392

® Law 54/1997 of November 27 on the Electricity Sector, Article 27 Special system for electrical production.

1. The production of electrical energy shall be regarded as production under special conditions in the
following cases, where it is carried out from installations with an installed power not exceeding 50 Mw:

(a) Autoproducers using cogeneration or other forms of electricity production associated with non-
electric activities provided that they represent a high energy performance.

(b) Where any non-consumable renewable energy, biomass or any type of biofuel is used as primary
energy, provided that its holder does not carry out production activities under the ordinary scheme.

(c) When non-renewable waste is used as primary energy.

It will also have the consideration of production in special regime for the production of electrical energy
from treatment plants and reduction of the residues of the agricultural, livestock and services sectors, with a power
installed equal to or less than 25 Mw, when they are of high energy performance.

2. Production under special arrangements shall be governed by its specific provisions and, as not provided
for in them, by the general provisions on electrical production in so far as they are applicable.

The condition of the production facility for this special scheme will be granted by the corresponding

bodies of the Autonomous Communities with competence in the field.)
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 Law 54/1997 of November 27 on the Electricity Sector, Article 31 Registration in the Administrative
Registry of Electrical Power Production Facilities.

Electrical power installations under special arrangements shall be registered in the Administrative Registry of
Electrical Power Production Facilities referred to in Article 21 (4) of this Law. The registration shall specify, in each case, the
remuneration scheme to which they are received.

> Royal Decree 2818/1998 of 23 December on Electric Energy Production Facilities Supplied by Resources or
Renewable Energy Sources, Waste and Cogeneration, Article 2 Scope

1. The special scheme provided for in this Royal Decree may be used for the production of electrical power with
an electrical power of less than or equal to 50 MW, having the following characteristics:

(@ Installations of self-producers using cogeneration or other forms of thermal production of electricity
associated with non-electric activities provided that they represent a high energy performance and satisfy the requirements
which are determined in Annex I.

These types of installations are classified into two groups:

a.1. Installations that include a cogeneration plant, such as those that combine the production of electrical
energy with the production of useful heat for the subsequent use of non-electric energy.

a.2. Installations which include a plant which uses waste energy from any plant, machine or industrial
process whose purpose is not the production of electrical energy.

They have the consideration of self-producers those natural or legal persons who generate electricity
fundamentally for their own use, understanding that this is so if they self-consume on average annual, at least, 30 per 100
of the electrical energy produced if its power is less than 25 MW and at least 50 per 100 if it is equal to or greater than 25
MW.

For the purposes of the self-consumption calculation referred to in the preceding paragraph, the
consumption of electricity may be counted in those companies with a share of more than 10 per 100 in the ownership of
the plant production by special scheme.

In any case, there should be a single beneficiary of the premiums, who, in addition, must have the necessary

equipment to prove the fulfilment of the above conditions.



111

(b) Fadcilities using as primary energy some of the non-consumable renewable energy, biomass or any type of
biofuel, classified in the following groups:

b.1. Installations that only use solar energy as primary energy.

b.2. Installations that only use as primary energy wind energy.

b.3. Installations that only use as primary energy geothermal energy, wave energy, tides and hot and dry
rocks.

b.4. Hydroelectric power plants with a power not exceeding 10 MW.

b.5. Hydroelectric power plants with a power exceeding 10 MW and not exceeding 50 MW.

b.6. Plants using primary biomass as primary fuel, understanding as such the set of growth plants of less than
one year, which can be used directly or after a transformation process, to produce energy (resources natural and energy
plantations). The main fuel shall be the fuel which is at least 90 per 100 of the primary energy used, measured by the
lower heat power.

b.7. Plants using as main fuel secondary biomass, understanding as such the set of waste from a first use of
biomass, mainly sprouts, sludge from the purification of waste water, waste agriculture, forestry, biofuels and biogas. The
main fuel shall be the fuel which is at least 90 per 100 of the primary energy used, measured by the lower heat power.

b.8. Plants using energy included in the above groups b.6 and b.7, together with conventional fuels, provided
that they do not involve more than 50 per 100 of the primary energy used, measured by the lower calorific value. The
electricity generated by the conventional fuel shall be paid only at the market price referred to in Article 24 of this Royal
Decree.

b.9. Mixed power plants of the above groups of this paragraph.

(0) Facilities using as primary energy waste not referred to in subparagraph (b) above, which are classified in
the following groups:

c.1. Plants using as main fuel urban waste. Primary fuel shall mean at least 70 per 100 of the primary energy
used, measured by the lower calorific value.

c2. Installations using other wastes not previously covered as main fuel. The main fuel shall be the fuel
which means at least 70 per 100 of the primary energy used, measured by the lower heat power.

c.3. Plants using energy included in the above groups, together with conventional fuels, provided that they
do not involve more than 50 per 100 of the primary energy used, measured by the lower calorific value. The electricity
generated by the conventional fuel shall be paid only at the market price referred to in Article 24 of this Royal Decree.

(d) Facilities for the treatment and reduction of waste in the agricultural, livestock and service sectors, with an
installed capacity of 25 MW or less. These installations must satisfy the energy performance requirements set out in Annex |
to this Royal Decree. They are classified into the following groups:

d.1. Fadilities for the treatment and reduction of slurry of pig holdings.

d.2. Fadilities for treatment and reduction of sludge.

d.3. Fadilities for the treatment and reduction of other wastes not covered by the above groups.

2. Those installations which, at the entry into force of that of the Electrical Sector, would not have been subject
to the scheme provided for in Royal Decree 1538/1987 of 11 December 1987 determining the tariff, will not be eligible for
this Royal Decree. (a) the power of the service management undertakings, unless they have remained without production

during the five years preceding the application for inclusion and exceeded the period of service provided for by the said
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regulation and the facilities of the groups as defined in subparagraph (b) above where the holder carries out production
activities in ordinary regime.

3. Those facilities under Royal Decree 2366/1994, after the entry into force of the Law of the Electrical Sector,
will be understood to be included in this Royal Decree.
However, the owners of these facilities must ask the competent body to take any of the groups defined in this article and
the registration in the corresponding Register, according to the Chapter Il of this Royal Decree.

% Royal Decree 2818/1998 of 23 December on Electric Fnergy Production Facilities Supplied by Resources or
Renewable Energy Sources, Waste and Cogeneration, Article 32 Changes in premiums and prices

Every four years the premiums fixed in this Chapter of this Royal Decree will be reviewed, as well as the
values established for the facilities under Royal Decree 2366/1994, without prejudice to the Transitional
provisions of the Law of the Electrical Sector, taking into account the evolution of the price of electricity in the
market, the participation of these facilities in the coverage of the demand and their impact on the technical

management of the system.

" Plan de Fomento de las Energias Renovables en Espafia 2000-2010 (available at https://www.idae.es/
uploads/documentos/documentos_4044 PFER2000-10 1999 1cddb316.pdf) [accessed on 16 August 2022]

8 Royal Decree 436/2004 dated 12 March on the establishment of the Methodology for Updating and
Systematising the Legal and Economic Regime of the Activity of Production of Electrical Energy in Special Regime
Article 22 Mechanisms for the remuneration of electricity produced under special arrangements.

1. In order to sell their production or surplus of electrical energy, the operators of installations to which
this royal decree applies must choose between one of the following two options:

a) Ceder the electricity to the electricity distribution company. In this case, the selling price of
electricity will be expressed in the form of a regulated tariff, which is unique for all programming periods,
expressed in euro cents per kilowatt hour.

b) Sell electricity freely on the market, through the system of offers managed by the market
operator, the bilateral or term procurement system or a combination of all of them. In this case, the selling price

of electricity shall be the price resulting in the organised market or the price freely negotiated by the operator or
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the representative of the plant, supplemented by an incentive and, where appropriate, by a premium, both
expressed in euro cents per kilowatt-hour.

2. If a holder chooses the option of paragraph 1 (b) to sell the energy freely on the market, he/she shall
observe the rules contained in Section 2. of this Chapter IV, and shall be in addition to the legislation, regulations
and specific rules for the electricity market, under the same conditions as for producers of electricity under
ordinary conditions.

3. The owners of installations to which this royal decree is applicable may choose, for periods not less
than one year, the option to sell their energy that suits them best, which they will communicate to the
distribution company and the General of Energy Policy and Mines, with a minimum of one month in advance,
referring to the date of the change of option. That date shall be the first day of the first month in which the
change of option is to be effective and shall be explicitly referred to in the communication.

4. The Directorate-General for Energy Policy and Mines shall take note of the option in the registration
of the administrative register of electrical energy production facilities and shall communicate it to the National
Energy Commission and, where appropriate, to the system and market operators, to the effects of the liquidation
of the energies.

5. The Directorate General for Energy Policy and Mines will update the option to sell each facility at all
times in the administrative register of production facilities, communicating it to the National Energy Commission,
to the system operator and, where applicable, the market operator.

° Plan de Energias Renovables en Espafia (PER) 2005-2010 (available at https://www.idae.es/uploads/
documentos/documentos PER_2005-2010 8 de gosto-2005_Completo.(modificacionpag 63) Copia 2 30125420
.pdf) [accessed on 16 August 2022]

10 Royal Decree 661/2007 of May 25 on the Regulation of Electricity Production through a Special Feed-
in System Article 36 Fees and premiums for category (b) facilities.

The fees and premiums for category (b) facilities shall be as referred to in Table 3 below.

For some sub-groups, a different remuneration is envisaged for the first few years since it was put into

service.
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! Royal Decree 661/2007 of May 25 on the Regulation of Electricity Production through a Special Feed-
in System Article 9 Administrative registration of production facilities under special arrangements.

1. For the proper monitoring of the special scheme and specifically for the management and control of
the perception of regulated tariffs, premiums and allowances, both in respect of the category, group and sub-
group, to the installed power and, in its the date of putting into service as to the evolution of the electrical
energy produced, the energy given to the grid, the primary energy used, the useful heat produced and the
primary energy saving achieved, the production facilities of Electrical energy under special arrangements must be
entered in the second section of the of the Administrative Registry of Electrical Power Production Facilities
referred to in Article 21.4 of Law 54/1997 of 27 November, under the Ministry of Industry, Tourism and Trade.
That second section of the administrative register referred to shall be referred to as the administrative register of
production facilities under special arrangements.

2. The registration procedure in this register will consist of a pre-registration phase and a definitive
registration phase.

12 Royal Decree 661/2007 of May 25 on the Regulation of Electricity Production through a Special Feed-

in System Article 44 Updating and reviewing rates, premiums, and add-ons.

3. During the year 2010, in view of the results of the follow-up reports on the degree of compliance
with the Renewable Energy Plan (PER) 2005-2010 and the Energy Savings and Efficiency Strategy in Spain (E4), as
well as the new objectives to be included in the next Renewable Energy Plan for the period 2011-2020, will
proceed to the revision of the tariffs, premiums, complements and lower and upper limits defined in this royal
decree, taking into account the costs (a) to the extent to which the special scheme is involved in the coverage of
the demand and its impact on the technical and economic management of the system, always guaranteeing
reasonable rates of return with reference to the cost of money in the capital market. Every four years thereafter,
a new review will be carried out in keeping with the above criteria.

The revisions referred to in this paragraph of the regulated tariff and of the upper and lower limits shall
not affect the facilities whose entry into service act would have been granted before 1 January of the second

year subsequent to the year in which the review was carried out.
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13 Royal Decree 1578/2008 of 26 September on the Payment for Electricity Generated by Photovoltaic
Plants that were Registered after the Deadline for Eligibility for Payment under Royal Decree 661/2007 of 25 May
Article 1. Object

Constitutes the object of this royal decree the establishment of an economic regime for the
installations of production of electric power of photovoltaic technology to which the values of the tariff do not
apply regulated by Article 36 of Royal Decree 661/2007 of 25 May 2007 regulating the activity of the production
of electrical energy by special scheme, by its date of final registration in the second section of the Register (i)
administrative capacity for the production of electrical energy production facilities of the Directorate-General for
Energy Policy and Mines, hereinafter referred to as the Administrative Registry of Production Facilities under
Special Scheme, as provided for in the 9.1 of Royal Decree 661/2007 of 25 May 2007

14 Royal Decree 1565 / 2010 of 19 November which Regulate And Modify Certain Aspects Relating to the
Activity of Production of Electrical Energy in Special Regime, Article 3 Amendment of Royal Decree 1578/2008 of
26 September 2008 on the remuneration of the production of electricity by photovoltaic solar technology for
installations after the date of the maintenance of the remuneration of the Royal Decree 661/2007 of 25 May 2007
for such technology.

Royal Decree 1578/2008 of 26 September 2008 for the remuneration of the production of electrical
energy by solar photovoltaic technology for installations after the date of the maintenance of the remuneration
of Royal Decree 661/2007 of 25 May 2007 for that technology is amended as follows:

One. Article 3 (a) is worded as follows:

" (a) Type |I. Installations that are located on decks or facades of fixed buildings, closed, made of
resistant materials, dedicated to residential, service, commercial or industrial uses, including those of a character
In all cases, where there is a power supply point contracted by at least 25% of the nominal power of the facility
to be located within the first 25 years, the agricultural and livestock sector shall be located within the first 25
years of the first day of the month following the entry into force of the production facility.

15 Law 15/2012 of 27 December on Fiscal Measures for Sustainable Energy Article 8 Type of lien.
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The tax will be required at the rate of 7 percent.
16 International Energy Agency, Royal Decree Law 9/2013 on urgent measures to guarantee financial
stability in the electricity system [online], 2 May 2017. From https://www.iea.org/policies/5656-royal-decree-law-

92013-on-urgent-measures-to-guarantee-financial-stability-in-the-electricity-system (accessed on 16 August 2022)
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7 Charanne and Construction Investments v. Spain, SCC Case No. 062/2012, Final Award, 21 January
2016, paras. 295-307.

18 |bid., para. 510.

1 |bid., para. 493.

2 |bid., paras. 496-497.

21 bid., para. 503.
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% Ibid., paras. 665-669.
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™ |bid., para. 688.
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2020, para 523.

™ Ibid., para. 518.



135

mAndsdureusIIHYetnamu’ mMslimduegiuaniziaizaseadiiunisiaiiungrng

U =

WNatas wazn1suanseanvesailulalidyyiog1atnudainginadnlddinuasiniig

=

TuA9 1189970 RD 661/2007 99 36 LA Uanannagivadn1sSuda A Laz i una uwnua

v v

Taduldiulasinisvesinasmuegiuaniziazas Jadnawuianslasuussleddainaindy
a1 20 U lnedaulaldduisninuduasvesdnsuselovinieldde 44(3) Nszyaena
o | = o | ! o & A a
Faauiinisiisuslasvaanguuisluniendiazlinssnudenisivae i misduneu
A v o Y 1w Aa o a | YR Al ) A A ~
wundsdulduntnamunisuaniunisneuiun 1 unsiau vesUfaesduainlnnguuned
S o o W = = I Y] A Y v & PE o | =~
wAlvduiinatedu wWisualouludedyguionuduas delu aeladaundinaniadu
nssuUseiuInswilunissSuge lndnasRumsusnuaz linsenuiuianisnlasuaiidunis
TWudneunisuiletiu anzeugilanainisiuiudadulalimdunninamuieiuduag
yoangve Tuvazialuliininiiazdoinssiin1sninaInuAInniavesinauiuia
<@ o a 76 =3 [ v
JuanuaanianyeusIsuiazalinauna ® wagauzayylanaIn1siiuinsuseniely
RD 1614/2010 FudunisBuduinlsslniiegniels RD 667/2007 azlildsunansgnuain
nslagukUasdnsinissudalndnlu RD 1614/2010 Huasnmdasiun1siasunieldde
44(3) w83 RD 667/2007" uenanil awudilananioannaiuasiiefanatinasuniagali
amulufansnasunyulsy AuzayglanaINITIRAUIINITALAARTIeTnas Ul
auwnauna’® lnsauzayy lanaINsiud nguane 15/2012 Sadaiundlusnsdesas 7
RDL 2/2013 Fgnlann1stnidunauuny wagn1sususiasudeliinnudviguilan 9

fmuslu RD 661/2007 uag RDL 9/2013 dsnidnansuszloviviamuniitnamuldiuain

RD 661/2007 tudunnasnsimdunisiaisanumaniavetinadyu’

" Ibid., para. 521.
™ |bid., paras. 527-528.
" Ibid., para. 529.
8 |bid., paras. 532.
" Ibid., para. 534.



136

(11) AR RREEF v. Spain

tnasuorrhudinneldausdyayinginsndsnuaglilausngte Toyayuiie
mmﬁumLLazaLﬂu%mmmLﬂﬁsuLLanﬂgmuwaiﬁ winsasunUasazdesnnanangld
LazaDnAdBIiUAILANANTISUTEUSTTNVRIINAMU NnaNAD MIUAuLatweIngmane
agdpslidndunsludnuazilidusss biaumaauna wazlivinion wieviaigaiiy
AanTsdureussruvasiinamu® wazdnamuiiuinnseunisnguanetudunislinig
fudseiunntnasmuudiinaglildinsdidunisuitnamuesaaniziaizas® el awy
avilinauaanidureusssuveninamulag (1) dnvaz 31U LayIrezIaIveINs5u
Folniingld RD 661/2007 war RD 1614/2010 wae (2) Arwuaswosdnsusslovive
RD 661/2007% 52ufian1saniiuniseing q vesauiilumsatuayunguuisdsnan 4q
52 LonansTimeunslaen TN gnaMnITILATNEI Y MsEuengMneLATaY

LYK Y] 1

luSusesiieanlag RAIPRE uagn1suseguseninuiminvesssiulnamuneudiiunis

<9

aamnu®

AuzayylanaInIsiiuItunsiiatsandaionsonieatuauaianissu
ﬁuaUﬁiﬁmaﬂﬁﬂammMaaﬁmsmdwa:ﬁlsﬁammmﬂwﬁ’waqﬁﬂamu ANUAIANIIUUTDU
G ] = a v o d' 1 v} A 1
535umIBll tazlinnsazilinmuainnisdureusssulnenisnssiniiliveuvessgusell Aue
sy laRaIN1TTEYIieLnsstnamualaunaninieiuanuivaweteulely
nsasu Wildvaneanuiiaumenisiuazyeusssulunnaniunisal n1sduATeIAIY

(-

Aaniidureusssuvesinawmuiulufiseusulaeinliinsgaunsaldansauvdnveuiun

o«

witin15ldnaiiia (margin of appreciation) Tungsuideuniswinuesegialdegiuaun deiu

nauattunsiganAuAAn s uTeUsTINRIGY uarunsn1siavlianisuiiRes1nlusssy

80 RREEF Infrastructure (G.P.) Limited and RREEF Pan-European Infrastructure Two Lux S.a r.L. v. Kingdom
of Spain, ICSID Case No. ARB/13/30, Decision on Responsibility and on the Principles of Quantum, 30 November
2018, paras. 331-332.

8 |bid., para. 333.
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8 |bid., para. 340.
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4.1.2. FoRnmAnTuAUaIs1TUSFLN

4.1.2.1. A5OUNNAYNUIETALITD

Tl a.a. 1992 Mendanfiasisaspdnladisulusudyarandszenuid

a

4 d' a [ I 1% Y o va 1 Y = 1%
’JW@’JEJﬂ’]iL‘Ua?JULLU@QQ%JE)’]H’WI ﬁ’]ﬁ’]imiiL?jﬂlﬂ‘ﬂ33ﬂ’]ﬂ1°ﬁi§ﬂ§y,@(§]’3’]®’38ﬂ’1‘1ﬂl, ‘Lllﬂ

a [

586/1992 (The Act on Income Tax 586/1992) titedatasun1sasnulufianisndaay
wyudeu lngendunigulaunlsdiimasnuiaseiedludnsudniuianisuasludn 5
ISg o a ! 4 o (% ! o (% a gj (3
Uinan waginuanisfindndeudmsvgunsallviiuavdiuusenevdmiunsindusaasg

WEIDARE

sonlul a.a 2001 annwglsuleuseniald Directive 2001/77/EC tile
duasuludinsndnlnihanndsnumyudsuludssna Tud a.a. 2003 a1515usgadnladnih
Sanguneiielinsatuayuiianmdsnumsuiou wagsangmanesenaldussneld
Tul a.e. 2005 luguesgUaaf@i1028n15d1@3UN19899 W 180/2005 (The Act on

Promotion 180/2005) laarnuumiti

1. tnawuanansalasudnsieslumswenselassiglii e 4)°
2. mMuuan133uaelia (Feed-in Tariff - FIT) waz Green Bonuses lagl

driinaumiundanu (Energy Regulatory Office — ERO) uginuavaninaudiuasdnsiy

Mssugeliih (nas 6(1)b)(1))°%2

%0 Richard E. Halperin, "The Czech Income Tax," Penn Law: Legal Scholarship Repository 15 (2014): 6

°1 The Act on Promotion 180/2005 Article 4(1)

The operator of the transmission system or the operators of the grid systems shall be obliged, within
the area delimited in their license, to preferentially connect to the transmission system or to the grid systems
plants according to Article 3 (hereinafter referred to as the “plants”) for the purpose of transmitting or distributing
electricity from renewable sources, provided that the producer of electricity from renewable sources (hereinafter
referred to as the “producer”) so requests and that the producer meets the conditions for connection and
electricity transport laid down in a special regulation.

%2 The Act on Promotion 180/2005 Article 6

Amount of prices for electricity from renewable sources and green bonuses
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3. $uvssfuneldtusveadiudnlnihanudmdanungudsuiigaed
Huszeznan 15 U duudBuduiufanis lagardsdadvisnvesgnamnssu (e
6(1)(b)(2)?

4. Fuudd a.a. 2007 Wuduun Snsnssudeluiindidmunlae ERO Tuil
Uffiudaunaglianasninfovar 95 vesdnsinsudelwiilddesuludidadularnis

amu nanfe dnsnisudeliihiliualsslnimdnunaserindazlianuisnanaaiunii

Sosay 5 ¥999n5In1sSUTD A lAwA LS NN NI UBaIe Rnglulneau (W 6(4)°%

(1) The Office shall always determine the purchase prices for electricity from renewable sources
(hereinafter referred to as the “purchase prices”) for the subsequent calendar year in advance, separately for the

individual types of renewable sources and green bonuses, so as to

b) for plants being put into operation
1. after the date of entry into force of this Act, fifteen-year period of recovery of investment is
achieved with promotion by purchase prices, under the condition of compliance with the technical and
economic parameters, including in particular the costs of an installed unit of capacity, efficiency of use of the
primary energy contents in the renewable source and the period of use of the plant, which are stipulated in an
implementing regulation;
°> The Act on Promotion 180/2005 Article 6
Amount of prices for electricity from renewable sources and green bonuses
(1) The Office shall always determine the purchase prices for electricity from renewable sources
(hereinafter referred to as the “purchase prices”) for the subsequent calendar year in advance, separately for the

individual types of renewable sources and green bonuses, so as to

b) for plants being put into operation

2. after the date of entry into force of this Act, the level of revenues per unit of electricity from
renewable sources is maintained, as a minimum, with promotion by purchase prices, for a period of 15 years from
the year of putting the plant into operation, taking into account the price index of industrial products; completion
of reconstruction of the technological part of an existing plant, a change of fuel or completion of modernisation,
resulting in an increase in the technical and environmental level of the existing plant is also regarded as “putting
a plant into operation”;

° The Act on Promotion 180/2005 Article 6
Amount of prices for electricity from renewable sources and green bonuses
(4) The purchase prices set by the Office for the subsequent calendar year may not be lower than
95% of the value of the purchase prices valid in the year during which a decision is made on their new values.

This provision shall apply for the first time to the prices stipulated in 2007.
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Sugalulillay Green Bonuses®™
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waspineMidonnonulasenglwinTunal a.a. 2011 Wuduld wazusznaldSsoyaa
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402/2010 (Act 402/2010) Lﬁm’%amﬁuL'Eumﬂ'iw8193’611aﬂsﬂﬂﬁwwé’amuummﬁms? (Solar
Levy) fafufl 31 §unnau a.e. 2013 dmdulselihfGudndunissendneiudl 1 unsau
A.f. 2009 LAy 31 Su2AN A.A. 2010 %19d n1sTaLAUEUIINI el Eve dlss WA sau
wasedindimunlilusnsdevar 26 dmsuseldneldszuunisudolni wazdovay 28

dmfuseldneld Green Bonuses Tnginannduiuiudigudnluiiazléfuainnisaeg

va

IWW115991n Green Bonuses saufisusznaldssUyald 346/2010 (Act 346/2010) Wile

o

sml,ﬁﬂmiemL”qum@ﬁulﬁmﬂ;:Imamwé’wwuquﬁauLLaz‘ﬁw%ﬁmwiumﬂé’%’uﬁwLﬁamﬁﬁmum

LY

TusgUnaiiinmun@Rula 586/1992%

v a

sourlul a.a. 2012 a1515usginusenialdSgiaa @ 165/2012 (Act

o

v J

165/2012) WipsnidnsgigAinsonsduaiunsamu 180/2005I@wmﬁﬂmi%’u%alw%w

°> Ministry of Industry and Trade, National Renewable Energy Action Plan of the Czech Republic (2010)
(available at https://rise.esmap.org/data/files/library/czech-republic/RE/national_renewable_energy action plan
_czechrepublic_en.pdf) [accessed on 16 August 2022]

% Energy Support Measures: Case Study Czech Republic (available at https://www.eea.europa.eu/

publications/energy-support-measures/case-study-czech-republic) [accessed on 16 August 2022]
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166 9REN Holding S.a.r.l. v. Kingdom of Spain, Award, paras. 307-308.

167 Watkins Holdings S.a r.l. and Others v. Kingdom of Spain, Award, para. 532.
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KG v. ltalian Republic, Award, paras. 512-514.
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170 Charanne and Construction Investments v. Spain, Final Award, para. 494.

" Eiser Infrastructure Limited and Energia Solar Luxembourg S.A R.L. v. Kingdom of Spain, Award, para.
362.

172 Stadtwerke Minchen Gmbh, Rwe Innogy Gmbh, and Others V. Kingdom of Spain, Award, para. 264.

173 Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian Republic, Award, para. 372.

174 JSW Solar (Zwei) GmBH & Co.Kg, Gisela Wirtgen, Jirgen Wirtgen, and Stefan Wirtgen v. Czech
Republic, Final Award, paras. 407-408.
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75 NextEra Energy Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v. Kingdom of
Spain, ICSID Case No. ARB/14/11, Decision on Jurisdiction, Liability and Quantum Principles, paras. 590-593.

176 Eskosol S.p.A. in liquidazione v. Italian Republic, Award, paras. 426-435.

T The PV Investors v. Spain, Final Award, paras. 615-616.

178 WA Investments-Europa Nova Limited v. The Czech Republic, Award, paras. 601-602

7% Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, Award, paras. 516-520.

180 NextEra Energy Global Holdings B.V. And Nextera Energy Spain Holdings B.V. v. Kingdom of Spain,
Decision on Jurisdiction, Liability and Quantum Principles, para. 585.

181 JSW Solar (zwei) GmbH & Co.KG, Gisela Wirtgen, Jirgen Wirtgen, and Stefan Wirtgen v. Czech
Republic, Final Award, para. 424.

182 Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, Award, paras. 512-515.

183 9REN Holding S.a.r.l. v. Kingdom of Spain, Award, paras. 294-296.

18% Watkins Holdings S.a r.l. and Others v. Kingdom of Spain, Award, paras. 526-529.

185 ESPF Beteiligungs GmbH, ESPF Nr. 2 Austria Beteiligungs GmbH, and InfraClass Energie 5 GmbH & Co.
KG v. Italian Republic, Award, para. 545.
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186 CEF Energia BV v. ltalian Republic, SCC Case No. 158/2015, Award, paras. 213, 217.

187 Greentech Energy Systems A/S, NovEnergia Il Energy & Environment (SCA) SICAR, and NovEnergia |l
ltalian Portfolio SA v. Italian Republic, Final Award, para. 453.

188 ESPF Beteiligungs GmbH, ESPF Nr. 2 Austria Beteilisungs GmbH, and InfraClass Energie 5 GmbH & Co.
KG v. Italian Republic, Award, para. 545.

189 Belenergia S.A. v. Italian Republic, Award, paras. 579-583.
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190 Charanne and Construction Investments v. Spain, Final Award, para. 517.

1 Eiser Infrastructure Limited and Energia Solar Luxembourg S.A R.L. v. Kingdom of Spain, Award, paras.
382-383.

192 Novenergia li - Energy & Environment (SCA), Sicar v. Kingdom of Spain, Final Arbitral Award, paras.
688-689, 693-695.

193 WA Investments-Europa Nova Limited v. The Czech Republic, Award, para. 586.

194 NextFra Energy Global Holdings B.V. And Nextera Energy Spain Holdings B.V. v. Kingdom of Spain,
Decision on Jurisdiction, Liability and Quantum Principles, para. 596.

195 Belenergia S.A. v. Italian Republic, Award, para. 605-606.

1% Infrastructure Services Luxembourg SARL. And Energia Termosolar B.V. (Formerly Antin
Infrastructure Services Luxembourg SAR.L. And Antin Energia Termosolar B.V.) v. Kingdom of Spain, Award, para.
560.

97 RREEF Infrastructure (G.P.) Limited and RREEF Pan-European Infrastructure Two Lux S.a r.l. v. Kingdom

of Spain, Decision on Responsibility and on the Principles of Quantum, para. 381.
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198 Charanne and Construction Investments v. Spain, Final Award, para. 505.

%% The PV Investors v. Spain, Final Award, paras. 603-608.

200 Stadtwerke Minchen Gmbh, Rwe Innogy Gmbh, and Others V. Kingdom of Spain, Award, para. 281.
201 Belenergia S.A. v. Italian Republic, Award, para. 584.

202 antaris Solar GmbH and Dr. Michael Géde v. The Czech Republic, Award, paras. 368-380.
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2% Jylian Arato, "The Margin of Appreciation in International Investment Law," Virginia journal of
international law 54 (2013): 553.

295 Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of
Uruguay, ICSID Case No. ARB/10/7, Award, 8 July 2016, paras. 430, 430.

26 yuka Fukunaga, "Margin of Appreciation as an Indicator of Judicial Deference: Is It Applicable to
Investment Arbitration?," Journal of International Dispute Settlement (2018): 2

27 1bid., p. 16.
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28 The PV Investors v. Spain, Final Award, para. 583.

29 ydnanulddadugnifmunnainngrnevesusemeluanamglsy wedialdlisgldsuaieusslovd
assresidasy mslisunavesigasfeslifisssifinsanyssloninmsuzvesigiiiy utdoshidanadilisy
wansevukazaNsLduvessnsyvihiiy Tasaededliainenissuiyanaiiuaunis (‘The Principle of Proportionality,” in

General Principles of Eu Civil Law, ed. Norbert Reich (Intersentia, 2013), 157)

210 Watkins Holdings S.a r.l. and others v. Kingdom of Spain, Award, para. 528.
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21 Cornelia Maarfield, Energy Charter Treaty (ECT) reform: Why it has failed to deliver on the EU
own objective [online], 20 March 2022. From https://www.veblen-institute.org/IMG/pdf/ect_reform_briefing
march_2022.pdf (accessed on 10 June 2022)



176

“1. SgnnAusazigITAesdLaSURaYEIUILANUAEAINKATN A UYDITTNIADN
dguilslunisiinisasyulufuuauvesay wazagdesfunisasmudandianiy
noranewasngsviisunsluvemu
2. fyandusazineazdedinisufiRuinsamurietinamuvesigniAsndiovis
panassusU TR dusssuuagvinfisuuas miduaseuazaIETLAsDENs
St efisanuslungsn 3 89 6 vesdoll
3. wmsmsviensnszyiiidunsasilanisujiRedalusssunazvindion 4
Fovieluil
N mMsufasanugisssulunszuIunImeI wis vieunAses w3e
) M5andaiugILTeINITUIUNITS UYOUSTIIMAN VANY FINEINT3
szdiauguresaruiluddlanaznisididanszuiunisyfsssuuas
NIEUIUNIINNUNATEY 1130
A NMINSYInINgLNelaegetuds vise

9 nsdenuifetaligndes W A WeuA ANuTeTemawT w3e

2)  Msaazdia N1sUIAU MSIEeunlun1inn nsen1snsyvinesnali

212 Huneary - Kyrgyzstan BIT 2020, Article 2 Promotion and Protection of Investments

1. Each Contracting Party shall encourage and create favourable conditions for investors of the other
Contracting Party to make investments in its territory and, shall admit such investments in accordance with its
national laws and regulations.

2. Each Contracting Party shall accord in its territory to investments of the other Contracting Party and
to investors with respect to their investments fair and equitable treatment and full protection and security in
accordance with paragraphs 3 through 6 of this Article.

3. With respect to the investments the following measures or series of measures constitute breach of
the obligation of fair and equitable treatment:

a) denial of justice in criminal, civil or administrative proceedings; or

b) fundamental breach of due process, including a fundamental breach of transparency and
obstacles to effective access to justice, in judicial and administrative proceedings; or

¢) manifest arbitrariness; or

d) targeted discrimination on manifestly wrongful grounds, such as gender, race or religious belief; or

e) harassment, coercion, abuse of power or similar bad faith conduct;
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213 The Comprehensive and Economic Trade Agreement, Article 8.10(4) Treatment of investors and of
covered investments

When applying the above fair and equitable treatment obligation, the Tribunal may take into account
whether a Party made a specific representation to an investor to induce a covered investment, that created a
legitimate expectation, and upon which the investor relied in deciding to make or maintain the covered

investment, but that the Party subsequently frustrated.
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214 Comprehensive and Progressive Agreement for Trans-Pacific Partnership, Article 9.6(4) Minimum
Standard of Treatment

For greater certainty, the mere fact that a Party takes or fails to take an action that may be inconsistent
with an investor’s expectations does not constitute a breach of this Article, even if there is loss or damage to the
covered investment as a result.

215 Australia - United Kingdom FTA 2021, Article 13.7 Minimum Standard of Treatment

For greater certainty, the mere fact that a Party takes or fails to take an action that may be inconsistent
with an investor’s expectations does not constitute a breach of this Article, even if there is loss or damage to the

covered investment as a result.
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216 United States-Mexico-Canada Agreement 2018, Article 14.6(2) Minimum Standard of Treatment

For greater certainty, paragraph 1 prescribes the customary international law minimum standard of
treatment of aliens as the standard of treatment to be afforded to covered investments. The concepts of “fair
and equitable treatment” and “full protection and security” do not require treatment in addition to or beyond
that which is required by that standard, and do not create additional substantive rights.

21T RCEP 2020, Article 10.5 Treatment of Investment

1. Each Party shall accord to covered investments fair and equitable treatment and full protection and
security, in accordance with the customary international law minimum standard of treatment of aliens.

2. For greater certainty:

(c) the concepts of fair and equitable treatment and full protection and security do not require
treatment to be accorded to covered investments in addition to or beyond that which is required
under the customary international law minimum standard of treatment of aliens, and do not create

additional substantive rights.
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218 Indonesia - Republic of Korea CEPA 2020, Article 7.6 Treatment of Investment
1. Each Party shall accord to covered investments fair and equitable treatment and full protection and
security, in accordance with customary international law minimum standard of treatment of aliens.

2. For greater certainty:
(a) fair and equitable treatment requires each Party not to deny justice in any legal or administrative
proceedings;
(b) full protection and security require each Party to take such measures as may be reasonably
necessary to ensure the physical protection and security of the covered investment; and
(c) the concepts of “fair and equitable treatment” and “full protection and security” do not require
treatment to covered investments in addition to or beyond that which is required under customary
international law minimum standard of treatment of aliens, and do not create additional substantive
rights.

219 Roland Klager, “Revising Treatment Standards— Fair and Equitable Treatment in Light of Sustainable

Development,” in Shifting Paradigms in International Investment Law: More Balanced, Less Isolated, Increasingly

Diversified (Oxford University Press, 2016), page 72.
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220 NAFTA Free Trade Commission Notes of Interpretation of Certain Chapter 11 Provisions on July 31,
2001

“Minimum Standard of Treatment in Accordance with International Law

Article 1105(1) prescribes the customary international law minimum standard of treatment of aliens as
the minimum standard of treatment to be afforded to investments of investors of another Party.

The concepts of 'fair and equitable treatment” and "full protection and security" do not require
treatment in addition to or beyond that which is required by the customary international law minimum standard
of treatment of aliens.

A determination that there has been a breach of another provision of the NAFTA, or of a separate

”»

international agreement, does not establish that there has been a breach of Article 1105(1).” (available at:
http://www.sice.oas.org/tpd/nafta/commission/ch11understanding_e.asp)
221 patrick Dumberry, “The Protection of Investors’ Legitimate Expectations and the Fair and Equitable

Treatment Standard under NAFTA Article 1105,” Journal of International Arbitration, 31(1) (2014); 72.

222 Glamis Gold, Ltd. v. The United States of America, UNCITRAL, Award, 8 June 2009, paras. 575-576;
Mobil Investments Canada Inc. and Murphy Oil Corporation v. Canada, ICSID Case No. ARB(AF)/07/4, Decision on
Liability and on Principles of Quantum, 22 May 2012, para. 152; Waste Management, Inc. v. United Mexican States
("Number 2"), ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004, para. 98; Cargill, Incorporated v. United Mexican
States, ICSID Case No. ARB(AF)/05/2, Award, 18 September 2009, para. 296.



182

United Kingdom FTA 2021)°% wag4e 8.5 ¥04ANUANAUYANITANEITENINEAITITUTT

Uszvruiuiuans1sasguesWiea (China - Mauritius FTA 2019) %4 gafinnundn

1. SgnnAusazieazdedinisujufunnisamuegiadusssuuasviniieuuaznis
Auasesnuiunseg i suidvualungmneBaussmdlsenina s

2 Wemudalauvensia 1 Meafungmneaninuszmdseninszmaiidy
mmgmsﬁguﬁﬂumiﬂﬁﬁa@iaﬂwhaémL{‘Jummgm%”’wmumiﬂﬁﬂ’aGiamsaw!u wuaAndeq

« a wva 1 I3 A » « Y Y ' @ o, m v
ﬂ’]iUQ‘Um@EJ’NLUUﬁii@JLLa%LVHLWEJ@J ae "NIIANAIDNLASATINNUAIDYWNLANN 11]1@

! '
wa a =

uuansufuanusnmlionseiiuninninualuginsgiudenan waghilaassdvsniseans

'
a

ToyelAuduusgndla wilfinnaassa 1 fmuali:
(n) “msufiRedradusssunasvindlen” sudamdhinsliuiesaugisssulu
NTLUIUNITNIDIYT WNY LAz UNATOINIUNTEUIUNITTUYDOUTTTULNY

g .."

223 Australia - United Kingdom FTA 2021, Article 13.7 Minimum Standard of Treatment

1. Each Party shall accord to covered investments treatment in accordance with applicable customary
international law principles, including fair and equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary international law minimum standard of
treatment of aliens as the standard of treatment to be afforded to covered investments. The concepts of “fair
and equitable treatment” and “full protection and security” do not require treatment in addition to or beyond
that which is required by that standard, and do not create additional substantive rights. The obligation in
paragraph 1 to provide:

(a) “fair and equitable treatment” includes the obligation not to deny justice in criminal, civil, or
administrative adjudicatory proceedings in accordance with the principle of due process embodied in
the principal legal systems of the world; and...

22% China - Mauritius FTA 2019, Article 8.5 Minimum Standard of Treatment

1. Each Party shall accord to covered investments fair and equitable treatment and full protection and
security in accordance with customary international law.

2. For greater certainty, paragraph 1 prescribes the customary international law minimum standard of
treatment of aliens as the minimum standard of treatment to be afforded to covered investments. The concepts
of “fair and equitable treatment” and “full protection and security” do not require treatment in addition to or
beyond that which is required by that standard, and do not create additional substantive rights. The obligation in
paragraph 1 to provide:

(@) “fair and equitable treatment” includes the obligation not to deny justice in criminal, civil, or

administrative adjudicatory proceedings in accordance with due process of law;
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225 United States-Mexico-Canada Agreement 2018, Article 14.16 Investment and Environmental, Health,
Safety, and other Regulatory Objectives

Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining, or enforcing
any measure otherwise consistent with this Chapter that it considers appropriate to ensure that investment
activity in its territory is undertaken in a manner sensitive to environmental, health, safety, or other regulatory

objectives.
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226 Japan - Morocco BIT 2020, Article 4 General Treatment

1. Each Contracting Party shall in its Territory accord to investments of investor of the other Contracting
Party treatment in accordance with customary international law, including fair and equitable treatment and full
protection and security.

2. For greater certainty, a change of the regulation of Contracting Party does not constitute by itself a
violation of paragraph 1.

227 Cornelia Maarfield, Energy Charter Treaty (ECT) reform: Why it has failed to deliver on the EU
own objective [online], 20 March 2022. From https://www.veblen-
institute.org/IMG/pdf/ect_reform_briefing_march _2022.pdf (accessed on 10 June 2022)

228 Energy Charter, Approved topics for the modernisation of the Energy Charter Treaty [online], 29
November 2018. From https://www.energycharter.org/media/news/article/approved-topics-for-the-modernisation-

of-the-energy-charter-treaty/ (accessed on 10 June 2022)
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2 By text proposal for the modernisation of the Energy Charter Treaty (ECT) Part Ill, Regulatory Measure

1. The Contracting Parties reaffirm the right to regulate within their territories to achieve legitimate
policy objectives, such as the protection of the environment, including combatting climate change, protection of
public health, social services, public education, safety, public morals, social or consumer protection, privacy and
data protection, or the promotion and protection of cultural diversity.

2. For greater certainty, the provisions of Part Ill of the Treaty shall not be interpreted as a commitment
from a Contracting Party that it will not change the legal and regulatory framework, including in a manner that
may negatively affect the operation of investments or the investor’s expectations of profits.

3. For greater certainty and subject to paragraph 4, a Contracting Party’s decision not to issue, renew or
maintain a subsidy

(a) in the absence of any specific commitment under law or contract to issue, renew, or maintain
that subsidy; or

(b) in accordance with any terms or conditions attached to the issuance, renewal or maintenance of
the subsidy, shall not constitute a breach of the provisions of Part Ill of the Treaty.

4. For greater certainty, the provisions of Part Ill of the Treaty shall not be construed as preventing a
Contracting Party from discontinuing the granting of a subsidy or requesting its reimbursement, where such action
is necessary to comply with obligations imposed upon the Contracting Party concerned by an international
agreement establishing a Regional Economic Integration Organisation or been ordered by a competent court,
administrative tribunal or other competent authority, or as requiring that Contracting Party to compensate the

investor therefore. (available at: https://trade.ec.europa.eu/doclib/docs/2020/may/tradoc_158754.pdf)
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230 EU text proposal for the modernisation of the Energy Charter Treaty (ECT) Part Ill, Investment
promotion and protection “(1) Each Contracting Party shall accord to Investments in its Area of Investors of other
Contracting Parties, and their related activities and to Investors of other Contracting Parties with respect to such
Investments fair and equitable treatment and the most constant protection and security in accordance with sub-
paragraphs (i) to (iv).

(i) A Contracting Party breaches the obligation of fair and equitable treatment referenced above through
measures or series or measures that constitute:

(a) denial of justice in criminal, civil or administrative proceedings; or

(b) fundamental breach of due process, including a fundamental breach of transparency in judicial
and administrative proceedings; or

(c) manifest arbitrariness; or

(d) targeted discrimination on manifestly wrongful grounds, such as gender, race or religious belief; or
(e) abusive treatment such as harassment, duress or coercion.

(i) When applying the above fair and equitable treatment obligation, a tribunal may take into account
whether a Contracting Party made a specific representation to an investor to induce a covered investment, that
created a legitimate expectation, upon which the investor relied in deciding to make or maintain the covered
investment, but that the  Contracting Party  subsequently  frustrated. (available  at:

https://trade.ec.europa.eu/doclib/docs/2020/may/tradoc_158754.pdf)
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21 Energy Charter, Approved topics for the modernisation of the Energy Charter Treaty [online], 29
November 2018. From https://www.energycharter.org/media/news/article/approved-topics-for-the-modernisation-

of-the-energy-charter-treaty/ (accessed on 10 June 2022)
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! Charanne and Construction Investments v. Spain, Final Award, SCC Case No. 062/2012, Final Award,
21 January 2016, paras. 517-536; Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian Republic, ICSID
Case No. ARB/14/3, Award, 27 December 2016, paras. 371-372; Belenergia S.A. v. Italian Republic, ICSID Case No.
ARB/15/40, Award, 6 August 2019, paras. 605-606; JSW Solar (Zwei) GmBH & Co.Kg, Gisela Wirtgen, Jurgen Wirtgen,
and Stefan Wirtgen v. Czech Republic, PCA Case No. 2014-03, Final Award, 11 October 2017, paras. 407-408; Eiser
Infrastructure Limited and Energia Solar Luxembourg S.A R.L. v. Kingdom of Spain, ICSID Case No. ARB/13/36,
Award, 4 May 2017, para. 382; Infrastructure Services Luxembourg S.AAR.L. and Energia Termosolar B.V. (Formerly
Antin Infrastructure Services Luxembourg SAR.L. And Antin Energia Termosolar B.V.) v. Kingdom of Spain, ICSID
Case No. ARB/13/31, Award, 15 June 2018, para. 560; NextEra Energy Global Holdings B.V. and NextEra Energy
Spain Holdings B.V. v. Kingdom of Spain, Decision on Jurisdiction, ICSID Case No. ARB/14/11, Decision on
Jurisdiction, Liability and Quantum Principles, 12 March 2019, paras. 596-599; Novenergia Il - Energy & Environment
(SCA), Sicar v. Kingdom of Spain, SCC Case No. 063/2015, Final Arbitral Award, 15 February 2018, paras. 688, 695-
697, WA Investments-Europa Nova Limited v. The Czech Republic, PCA Case No. 2014-19, Award, 15 May 2019,
paras. 586; Voltaic Network GmBH v. The Czech Republic, PCA Case No. 2014-20, Award, 15 May 2019, para. 505;
Photovoltaik Knopf Betriebs-GmBH v. The Czech Republic, PCA Case No. 2014-21, Award, 15 May 2019, para. 501;
I.C.W. Europe Investments Limited v. The Czech Republic, PCA Case No. 2014-22, Award, 15 May 2019, para. 547;
Antaris Solar GmbH and Dr. Michael Gdde v. The Czech Republic, PCA Case No. 2014-01, Award, 2 May 2018, para.
418; Stadtwerke Minchen Gmbh, Rwe Innogy Gmbh, and Others v. Kingdom of Spain, ICSID Case No. ARB/15/1,
Award, 2 December 2019, para. 308; RREEF Infrastructure (G.P.) Limited and RREEF Pan-European Infrastructure
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Two Lux S.a r.L. v. Kingdom of Spain, ICSID Case No. ARB/13/30, Decision on Responsibility and on the Principles of
Quantum, 30 November 2018, paras. 378-390.

2 9REN Holding S.a.r.l. v. Kingdom of Spain, ICSID Case No. ARB/15/15, Award, 31 May 2019, paras. 307-
308; Watkins Holdings S.a r.l. and Others v. Kingdom of Spain, ICSID Case No. ARB/15/44, Award, 21 January 2020,
para. 532; Greentech Energy Systems A/S, NovEnergia Il Energy & Environment (SCA) SICAR, and NovEnergia I
ltalian Portfolio SA v. Italian Republic, SCC Case No. 2015/095, Final Award, 23 December 2018, para. 447; ESPF
Beteiligungs GmbH, ESPF Nr. 2 Austria Beteiligungs GmbH, and InfraClass Energie 5 GmbH & Co. KG v. Italian
Republic, ICSID Case No. ARB/16/5, Award, 14 September 2020, paras. 512-514.

3 Eskosol S.p.A. in liquidazione v. Italian Republic, ICSID Case No. ARB/15/50, Award, 4 September 2020,
paras. 427, 434-435.

4 9REN Holding S.a.r.l v. Kingdom of Spain, Award, paras. 270-273; Masdar Solar & Wind Cooperatief U.A.
v. Kingdom of Spain, ICSID Case No. ARB/14/1, Award, 16 May 2018, paras. 512-515.
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® Belenergia S.A. v. ltalian Republic, ICSID Case No. ARB/15/40, Award, 6 August 2019, paras. 579-583.

 CEF Energia BV v. ltalian Republic, SCC Case No. 158/2015, Award, 16 January 2019, para. 217; ESPF
Beteiligungs GmbH, ESPF Nr. 2 Austria Beteiligungs GmbH, and InfraClass Energie 5 GmbH & Co. KG v. Italian
Republic, ICSID Case No. ARB/16/5, Award, 14 September 2020, paras. 521-520; Greentech Energy Systems A/S,
NovEnergia Il Energy & Environment (SCA) SICAR, and NovEnergia Il Italian Portfolio SA v. Italian Republic, SCC Case
No. 2015/095, Final Award, 23 December 2018, para. 455.

7 Charanne and Construction Investments v. Spain, Final Award, para. 505; The PV Investors v.

Spain, Final Award, paras. 603-608; Stadtwerke Minchen Gmbh, Rwe Innogy Gmbh, and Others V. Kingdom of
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Spain, Award, para. 281; Belenergia S.A. v. Italian Republic, Award, para. 584; Antaris Solar GmbH and Dr. Michael
Gode v. The Czech Republic, Award, paras. 368-380.

& Antaris Solar GmbH and Dr. Michael Gode v. The Czech Republic, Award, paras. 368-380.

° Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgment, 1 October 2008, 1.C.J.
Rep. 507, 599. paras. 161 - 162.

1 Emmanuel Laryea, Legitimate Expectations in Investment Treaty law: Concept and Scope of

Application (2020), 13
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11 See Intemational Investment Agreements Navigator, https:/investmentpolicy.unctad.org/intemational-

investment-agreements/advanced-search (last visited 12 June 2022)

12 See Thailand - United Arab Emirates BIT (2015), Article 4; Myanmar - Thailand BIT (2008), Article 3; Jordan -
Thailand BIT (2005), Article 3; Israel - Thailand BIT (2000), Article 2; Germany - Thailand BIT (2002), Article 2.

13 See Bulgaria - Thailand BIT (2003), Article 3.1; BLEU (Belgium-Luxembourg Economic Union) - Thailand
BIT (2002), Article 4.
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14 Germany - Thailand BIT 2002, Article 2 Admission, Protection and Treatment of Investments

(3) Each Contracting Party shall in its territory in any case accord such investments by investors of the

other Contracting Party and their returns fair and equitable treatment and full protection.

15> Walter Bau AG (in liquidation) v. The Kingdom of Thailand), UNCITRAL, Award, 1 July 2009, para. 11.7.

16 ASEAN Comprehensive Investment Agreement 2009, Article 17 General Exceptions

1. Subject to the requirement that such measures are not applied in a manner which would constitute
a means of arbitrary or unjustifiable discrimination between Member States or their investors where like
conditions prevail, or a disguised restriction on investors of any other Member State and their investments,
nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member State of
measures:

(a) necessary to protect public morals or to maintain public order;
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(b) necessary to protect human, animal or plant life or health;

(c) necessary to secure compliance with laws or regulations which are not inconsistent with this
Agreement, including those relating to:

(i) the prevention of deceptive and fraudulent practices to deal with the effects of a default on a
contract;

(i) the protection of the privacy of individuals in relation to the processing and dissemination of
personal data and the protection of confidentiality of individual records and accounts;

(iii) safety;

(d) aimed at ensuring the equitable or effectivel3 imposition or collection of direct taxes in respect of
investments or investors of any Member State;

(e) imposed for the protection of national treasures of artistic, historic or archaeological value;

(f) relating to the conservation of exhaustible natural resources if such measures are made effective in

conjunction with restrictions on domestic production or consumption.

17 Regional Comprehensive Economic Partnership 2020, Article 10.15 Security Exceptions

Notwithstanding Article 17.13 (Security Exceptions), nothing in this Chapter shall be construed to:

(a) require a Party to fumnish or allow access to any information the disclosure of which it determines to be
contrary to its essential security interests; or

(b) preclude a Party from applying measures that it considers necessary for:

() the fulfilment of its obligations with respect to the maintenance or restoration of international peace or
security; or

(ii) the protection of its own essential security interests.

18 Kingsgate Consolidated Ltd v. The Kingdom of Thailand. PCA Case No. 2017-36.
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19 Andrew Newcombe, “The Use of General Exceptions in IlAs; Increasing Legitimacy or Uncertainty,” in

Improving International Investment Agreements, C Levesque, eds (Routledge, 2012). g1909lu Tudnn "“msmama,
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2 Caroline Henckels, "Should Investment Treaties Contain Public Policy Exceptions?," Boston College
Law Review 59, no. 8 (2018): 2830.

2L UNCTAD, “Fair and Equitable Treatment,” UNCTAD Series on Issues in International Investment
Agreements 11 (2011): 18.

2 |bid., p. 19.
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