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# # 6185977034 : MAJOR LAWS

KEYWORD: Rights over leasehold asset the mortgage on the rights over leasehold asset
Chonlada Sereesomnuek : LEGAL ISSUES ON MORTGAGE OF RIGHTS OVER
LEASEHOLD ASSET. Advisor: Asst. Prof. KANSAK BEJRANANDA, Ph.D.

Rights over leasehold asset was created and recognized by Rights over Leasehold
Asset Act B.E. 2562 (2019) with effect from 27th of October 2019. A holder of the rights over
leasehold asset has a right to utilize the immovable property as if he/she is a property owner
within a specific period. According to the Act, the rights over leasehold asset can be used as

collateral for a mortgage under the Civil and Commercial Code.

Under Section 703 of the Civil and Commercial Code, a mortgaged property can be
classified into two categories which are immovable property and movable property with regard
to which the law may provide registration for that purpose. Following to Section 139,
“Immovable property” means land and things fixed permanently to land, and includes real
rights connected with the land. Practically, properties which usually being mortgaged are things
or corporeal objects. Thus, it is necessary to study whether the “rights over leasehold asset”
can be mortgaged or not. If yes, how can it be mortgaged? How can we apply legal provisions
in respect of the mortgage on the rights over leasehold asset? Will there be any legal

problems regarding mortgage on the rights over leasehold asset?

According to this study, the rights over leasehold asset still has unclear substance,
legal status, and valuation. These could lead to legal problems regarding mortgage according
to the laws. Thus, the legislator should prepare an explanation on principles and methods of
mortgage on the rights over leasehold asset, including how to apply legal provisions of the
mortgage on the rights over leasehold asset. In addition, this thesis proposed changes to a

provision with respect to the rights over leasehold asset.
Field of Study: Laws Student's Signature ......c.cccoeovvevniennns

Academic Year: 2022 Advisor's Signature ........c.ccoceveveercennn.
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una 4
msuansnsltuselevsdlusdwnsunswdluidundnuseiunistnsendl

AUNUNIBANUTSINA

a a a

Wowng$1ense Uy dinsnddadns iinsuiuuinudasesdnsnisly

]

Usglowilusdsm3unindvesynanadulungmnedissemadulaun nguunedangy
nunedSuea uazngunsiwesiu sldussneunmssamsenedydRninddsdnsa luunil
fidouagldfnunansnislissleniluedmiunindvesyanaduuazninindndinaiduly
Hundndseiunmsdisenilnungranedingu nguinedSuaa uaznguineiwesiu audiy

WioagldihunfiansanuazuSuldludimesUsenutamnissiuemsngddvsluundaly
1. nguaneUssmAdang
lunguunesengeiidansniswiftenidn leasehold Fadudnslunisldusslewily
o a v ¢ « 2 a adwy o & o ) o oy o
adwsunsndvesynnadu wastluansngvssenatlvidundnuseiunistrisenila 3
Pdusesdnuwiiioranudilawazondmdssuiisuiunsdinsdiuemsngdsdnsle
11 unmald
ludhullagladnwmannisiiugiuivaieiinegidesiungnungdnnensndduves
@ A A v o @ A v a K o a a v ot
sanguieaglmimdnnisiariiluldusznaunisiatsasesnisihansnisldusslovily
sdmsuningluilunanuszdunmstrseutinunguunesngeluidednaly

1.1.1  UsSnnuamsnegau

nguunedanguulslszinnvewmsnddudu 2 Ussianndng laun Real property

g Personal property
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(1) Real property

[

A1 “Real property” Tuguuesvastinngvunensndduadevivesdng uiiaisan

(%
=

% 1asl NAuW (land) 18D NuRqv99lan

11 “Real property” #u18899161 (land

aveumgudlueglanuiiluauidanarwwedanuasinilevululngliindugn lneiiau

9

'
a v aa

RUIDANUTINDILTFE ﬂasﬂéfﬁuﬁﬂaﬂ LLasm%’wéaunﬂﬁﬁamagiﬂuwmulﬂuﬂ“ﬁmait,t,az
91AANNOANNNUTANLA (corporeal hereditaments) laidnagidunsnddunidulaesssum
I ¥ Y & % =l [ £a d' a é’ ] & 1 v = r-m'
Wi Aulel WWusiy vsenswddunintuainnisnserinvesyed 1y 91a15 U1uEou au &
ans1sallaa S Wudu wenanddmuneanusiuddvslunfuiienannvennisusan
16 (incorporeal hereditaments) t4u @n8lunns (right of way) &nsluunasaing (right of
light) @n3lunislasuangiaininu WWudu sistilulumiuuins 205(1)(x) wianguung

NINGAU A.A. 1925 (Law of Property Act 1925)°%

mmgmmaw%’wéﬁu A.f. 1925 (Law of Property Act 1925) AN UIUTELNNVDY
77U (land) 98l
. WUIUTELNNYDINAUM LA N UL VR9ENS AU U0l U AR UTIEI LT AU
v & A a A a
pantmdu 1) NAuUszan freehold (freehold land) hag 2) MAUUIELAN leasehold
(leasehold land)
9. WUIUSELANVOINRUINAITIANZ LD uTIansauUseanladu 1) NRudean

a = o

nzloundn (Registered land) waw 2) finudsdalalldaamadeu (Unregistered land)

204 peter Sparkes, "Real Property Law and Procedure in the European Union Annotated Draft Questionnaire,” [Online] Accessed: 1
May 2023. Available from:
https://www.eui.eu/Documents/DepartmentsCentres/Law/ResearchTeaching/ResearchThemes/EuropeanPrivateLaw/RealPropertyProject/

England%20and%20Wales.PDFp. 1.
205 | aw of Property Act 1925 Article 205(1)(ix) General definitions

"Land" includes land of any tenure, and mines and minerals, whether or not held apart from the surface,
buildings or parts of buildings (whether the division is horizontal, vertical or made in any other way) and other
corporeal hereditaments; also a manor, an advowson, and a rent and other incorporeal hereditaments, and an
easement, right, privilege, or benefit in, over, or derived from land; but not an undivided share in land; and "
mines and minerals " include any strata or seam of minerals or substances in or under any land, and powers of
working and getting the same but not an undivided share thereof; and " manor " includes a lordship, and reputed
manor or lordship; and "hereditament” means any real property which on an intestacy occurring before the

commencement of this Act might have devolved upon an heir;
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(2) Personal property

Personal property nagfis ningdusgraduddailiagluaitunuigves Real

property 8nfveaY 139 sa8uA 11230uA3091Y westiaes [Wudnu
1.1.2  andluifu (Interests in land)

anslufiAu (nterests in land) wuspanidu 2 Usziny Ao Legal estates Lay

Equitable interests
(1) Legal estates

UIms 1(4) Lwidﬂ,;]wmam%wsjﬁu A.A. 1925 (Law of Property Act 1925) 14
F19uali “lecal estates” wiaunsilidan “lecal rights” nunede@nslufinu (estates,

interests, charges) NignassWulvided nieloulviulanunguune® vadlenaudsusenm

1%
Yo a

Yosanslanall
f. Usztnnansaaunduidives (ownership rights) nanafe

1) Freehold estate #1358 Fee simple absolute in possession (absolute

ownership) gnugyaiasusealiluuingi 1(1)@) wisnguanensndadu a.a. 1925 (Law of

Property Act 1925)°% %awmaﬁqaw%mmLfJuL%’waqﬁ"L;Jﬁﬁ?mqm (perpetuity) lag@A11

206 | aw of Property Act 1925 Article 1 Legal estates and equitable interests

(4) The estates, interests, and charges which under this section are authorised to subsist or to be conveyed
or created at law are (when subsisting or conveyed or created at law) in this Act referred to as " legal estates,"
and have the same incidents as legal estates subsisting at the commencement of this Act; and the owner of a
legal estate is referred to as "an estate owner" and his legal estate is referred to as his estate.

207 | aw of Property Act 1925 Article 1 Legal estates and equitable interests

(1) The only estates in land which are capable of subsisting or of being conveyed or created at law are—
(a) An estate in fee simple absolute in possession;

(b) A term of years absolute
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v
a a

“Fee simple” munedia ansaududvedunfuiliduanawiigvsedniaig @i

9

a a 4

“Absolute” nu1ede ansarnudulitvendudnsavusainazliiteuly wazA1d1 “In

Y

[
= o =) 4

possession” naefie ansanuduiinvesfnduruiinddlilansounseeiaulunig

[%
Y

Jo19199549 nslasuanarsenalseleviannaudeuisenlaindunisaseuaseanautiu

wan208

v I3 .
o 1 < =~ =

Tau913na1a10 freehold estate nun88e nssuANSIuNAUT N dnwuzduans

v '
v a v )

LAAUA rzg‘l/liﬂa‘vﬁiu freehold estate 158171 “freeholder” M9 U89NAY (freeholder)

& Yaa a 1 a v a a 1 Y a £ A a a I3 1
LUUNM&WSLL@LWSQE\JL@EJ']IUV]@U@EJ'NVL@JNNQUIGU Iﬁﬁlﬂﬁiﬂﬁﬂﬁuﬁ@aﬂﬁﬂ'ﬂ’]&lLUULQWGIJ@Qa']ll']iﬂ

Y
¥

Favnenuleidunisvill wazdtanusannnanludmenla®

2) Leasehold estate % 5 ® Term of years absolute (time limited
ownership) gnUnyejAsusesliluuing 1(1)b) uisnguuenswddu a.a. 1925 (Law of
Property Act 1925)2° leasehold estate {uansTAntuainnsvidmgydiseniindives

A ({lian) wazdien lnedinilugmssdnslu leasehold estate 138n1 “leaseholder”

[}
v

Wil (leaseholder) idNTATEUATOA (rights of possession) wagildnsldassnuves
W1vesiau () wiigadlhgrdmsusseziialassugiamilamunivualiludyan
Wt Tnemaluiiazisen leasehold estate 91 “Gngniswinluiiau (leasehold)”

[ a

AadIngulafruakayIIUINENYUZAAYvednsn1nluiau (leasehold) 91N

o
£

nsisanARaiee Taiuindndmanlufinu (leasehold) fpsfianueayinoluil
1. \Juansaseunseslunifuudiiiesdiied (Exclusive possession) ey

2. dususzezinannivualinuusu

208 Sparkes, P., "Real Property Law and Procedure in the European Union Annotated Draft Questionnaire."p. 8.
209 ghednnguvang ddnnuarsnmdian, "wseswdyagRningsdns we. 2562 : nieuitaguanseddny Usein

Anudusn nszuiunis wasduneulunisaswse sty gRnnanvesan Aty gRuienid. wi 39.

210 | aw of Property Act 1925 Article 1 Legal estates and equitable interests

(1) The only estates in land which are capable of subsisting or of being conveyed or created at law are—
(a) An estate in fee simple absolute in possession;
(b) A term of years absolute

211 Sparkes, P., "Real Property Law and Procedure in the European Union Annotated Draft Questionnaire."p.

21.
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3. fuidestiszAmeuunilunsidludsdnsiulidesdunuumanineg uie

Wunainnu?t?

Tnemludadnfineliiindnsnisnlunfu (leasehold) sinludgyainssesen

Wy Simuaan 90 U wie 120 U niaddmuaniaiis 999 YAld egrdlsinuduediv
213

a
Uy

1 o 1 = X a ! Aa v
{119z AnasnInuaIa g iedln 2 uenaini@nsnisnlunfu (leasehold) Falu

> eE_

am ﬁﬁiﬂﬁﬂ%@%’]ﬂﬂﬂlfﬂlﬂﬂ@ﬂmaﬁﬂ Iﬂ&JﬂJi’]ﬂﬂaﬂﬂ’m‘ﬁﬂﬂﬂii%JﬁVlﬁLﬂWU?ﬂiuvmu
(freehold)?**

ansnsivnluinu (leasehold) wuslaidu 4 Useuan sadl
1. Tenancy for years 1889 @n5n151NdgnisusuwazynauanveIn1sitl
AU wardnsnisidugeasiuiidensumnuaiad

2. Periodic tenancy NUBD ﬁVlﬁﬂ’]iL‘U’WliJ"ﬂfﬂLﬁﬂJ@uLL@IJJJJ"\]@ uamaamimw

9 9

NPINMNUATEEZLIAIVOINITIYN LU ’E]’WI%Jﬂ’]WH@LI]‘Hi']EJ’dUﬂWM S18LADU Miaiﬂﬂﬂﬁlﬁ 1y

= 1 £ L2

arimsdedyaleednludfilensusseziiatidmuall viuuatedygydelade

nisdnilsdouanandoyyignuu

a a

3. Tenancy at will #1188 @nsnrsinnldidninuaiian (indefinite) @ns
AanaIfaAagnTIUWITIAITBI AN YR TN ATEUATRINALTLDEY

4. Tenancy at sufferance a8 @NTNNSANNAATULLBATUMNUALIAIAY

U 1 ¥ R4 N ‘NIQ 5 1 VL 215
EUEUTLUTLA ILLANLYIEIATDUATNVNIAUUURD U

Y

. Uszennanslunisuseiund (Incumbrances or burdens) gn@aa819L%5U

216

mortgages charges wae liens {Wudu?® JsazldnanseazBeadiiudiluidedaly

22'Key Sections of the Law of Property Act 1925," [Online] Accessed: 1 May 2022. Available from:
https://www.lawteacher.net/lectures/land-law/unregistered-land/impact-law-property-act/?vref=1

213 Sparkes, P., "Real Property Law and Procedure in the European Union Annotated Draft Questionnaire."p.
21.

o

214 dhtinnguianeg dinnuanisnsaian, "wseswUyaRningsdns w.e. 2562 : nSeuvisasuanszddy Usein

Anudunn nszuiuns wasdumeulunisaswszsstygRnnaivesdnds ”::gr:ﬁ Auniawd."wi 39.
215 Fpafeaniu.
216 Sparkes, P., "Real Property Law and Procedure in the European Union Annotated Draft Questionnaire."p.

15.
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2) Equitable interests

11937 18) wrhanguurenswddu a.a. 1925 (Law of Property Act 1925) la
fuualyl “equitable interests” 1dun dn3dus uonwiloarndniaiungnuiy (legal

estates) onfIBENLTY equitable mortgage, equitable easements, rents 1 Hu@w

[ !
a =

1A UNTILUAID19399 freehold way leasehold &

auntananlutneduaziule

a

¢ & da Y vy o & v I a ad % & A
mnUsvasragdenaululssinadinguizedndudemauirdninauazlaunannisgenau

[y 1

Hudu freehold %30 leasehold \liasanazdamansznuiudnsluninuiunnsieiu nanfe
lun1sgenaulilavineainuind@easlinssudns (freehold) waualy nndenAudssinm
leasehold (leasehold land) windua1K@eldLies@nsnisigi (leasehold) w3adnsaanudu

Wvadlunfusuilsezinataniawingy

12 sduwuunsusesiumilmnassuunguanedengy

(%

[ & [ 1 Y < [ &
ﬂ’]iﬂi%ﬂuﬁum’lyig‘UUﬂaﬁﬂﬂEJ@QﬂQ‘HLLUQEJEJﬂI@LUU 4 E‘ULL‘U‘U‘Viaﬂ‘] PNU

(1) Pledge WujUuuunisUsziunlduiuiungauaziuiugiuseangmuiey

v v [ v < v aa v ea [y
nanUseiulussuungrunedainge lneddnwazdunisussiuninisasounsemsngiiuseiu

A L a

(possessory security) na1fie feadinsdwweunsndnuseiuliundmddsudnniedu

a va [ 1

nanuseiulunisrseniinieuiRnudygyieg1du n1suseiuuignuildaiinssudns

wilonsndnlHdundnuseiuey usnisaseunsemsndninanegidvwil tnedmdauisn

Asouasainduulaaunignuilasdrseniasuiiu ‘mﬂgﬂwﬁﬂmﬁmﬁﬁﬁwﬁﬁmﬁﬁmmm

Pnsndoanvienannainle’’

o a o

2) Contractual lien Ll Jun15UseAunininIsAsauAsoInsnd nuse iy

(possessory security) 1uanslunisgntensedanialidsninunseuaseduningniisusig

1%
tY

(tangible property) UnN31ATEUATEIAEINTUNTTISENTNLlaUNTATOUATEINY Tney

217 Wayne Clark, Fisher and Lightwood's Law of Mortgage, 12 ed. (Great Britain: LexisNexis Butterworths,

2006).p. 5.
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' v
Yada a 1 a

Toun1sasauasasaddulinvemsng vsaudnianslunswd du wu anss1un Ald lae

Y

a a Y 1 . A a ~ A ) P ) ) °
AN/UVDILANNUNU contractual lien llLWENﬂ'WiEJﬂﬂ@'VliW?j‘l']LW@Lﬂu%aﬂﬂi%ﬂUﬂqiﬂﬂﬁzwu

e

Wity llenadmsnenganialiluvenasnainla?te

[

(3) Mortgage Jun1susziuiildddesdmaunisaseunsomindauiiu
Ussuliundmil (non-possessory security) InsUssianvomindaudithunUssfuniias
dwariagUiuunsuseiuiiunnsineiu ndnafie 1) n3dl Personal Property 1y (38 nsusssy]
Usziugde fu Judingy Judu ﬂ’li‘dizﬁuwﬂfﬂizﬁﬂéﬁmagﬂwﬁiaumsmﬁw‘é (ownership)
Tunswdauresnuliuidmineldteulvindmiiniilounssudns (ownership) Tufu

U v

IwngnuililledinstsenilnudygIaTuaIuuad waz 2) nsal Real Property LU freehold

o v

land ua leasehold land \Jwsiu gnuilliidrdedlounssudndvionnuduidveduninddu

219

Aduvseulmindunindegnda?'? efle@nsnisinlufinu (leasehold) anunsaunuiuseiu

nillaluguuuures Mortgage la Favznansgasidualuidadinly

viatl Jilguazlivewdadnin “mortgage” Mmunnunedengwilin I1ues ieswnly
AFINUAUMLNEVDIT BN LENg

@)  Charge Junisuseiuilddrnesdameunisaseuasemsnd dunuseiuliun
v X ! 1o v a £ a I Y o ea A
10wl (non-possessory security) wazlddrnaslounssuansusonunduidiveslunswddudn
[ [y o % & | 1 [y & a X o o 1
Wulszauliundmiumegsla nsUseAuninuy charge LARTUIINNTINE Q198N
Wintikazgnuillagimuavsednassnindduvegnuiliivenisdiseniningnuiliinida
wioldarnnsadrsenila lnensivuanswdduieluyseiuasidunisnivunlilag
@N1$191234 (fixed charge) wsamnualdusioussinnvomsSngdunls (floating charge)
o & v A oV iaa a v ¢a o y) ! X a o o & v o v
et W milagdeldiantle s luniwddunuseiuaunignuilasiadndiseniuazlagudiio

fafaNavaUIAUNENU L1

218 |id. p. 6.
219 |bid. p. 4.
220 Clark, W., Fisher and Lightwood's Law of Mortgage. p. 63.
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1.3 msihansmsiinluify (leasehold) uussAunisdrszniilugduuuvas

Mortgage
131 anunall

lungunedangunisdfifuinuseiunil 1Send1 mortgage dedtysy1Aa mortgagor

fgdnyey
Lown glindndseiuvsed] wag mortsagee laun gsundnuseiunieqin visnsuseiu
niluguuuuves morteage wutaanilu 2 Yszian dun (1) Legal Mortgage uag (2)

Equitable Mortgage?!
(1)  Legal Mortgage

Legal Mortgage %88 n15UseAUndNlansziauLUUNSInguuenIvun gy
msvhaudunsians nmsaanzifeuiuniiegauinneites iWusu deudlogdyailansgyi
AuuuUsAsuiuisinadunisuszdundlunisnguuie waziunisadrsdndmilos

n$ndaumdundnuseiuz??

2 Equitable Mortgage

5% (%
=1

Equitable Mortgage n3nefis n1sUsefuniifianuiluay Lﬁ]mumeLmeazy, ATRNER!

[

o aaa

Yonnastuluniidefieadrmdnusziulunistrseni LlEUFTAnuLuURsEuY

a I

nguaneiivue agslsinunisussiuntuiiieziinadu equitable mortgage naaAe

& o &

Junisuseiuifinan niuluniedygyn nsuseiusyuuuililuiesnisasniesd@nssening

a A & [

yanaans” Wiy ldlnasiadnsmiladininddundundnuseiu

B &4 aa o«
A INIBNLIYNIN

QU >

weiognaln??®

77
Y

~ a o X | P | o a a ' aa
Muusuatuiagnaidaanizludiuvessnisuiansnisnluiau (leasehold)

v
=1

171UTAUNLLUY legal mortgage tN1u

21 |pid, p. 4.
22 |bid. p. 7.
223 |bid. p. 16.
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1.3.2  3EnsidEnsnisinlunay (leasehold) uuseiumilluzuuuuves legal

mortgage
1.3.2.1 nsdifinudedlalldannzideu (unregistered land)

faud A.f. 1926 N151NENTN15. 91 UNAU (leasehold) nsainAudlulaanneideu

(unregistered land) ¥Useiunillugunuuves legal mortgage nsgvilalaenisleudnsnis

IS 1

| A = aa o ' a Y =g v v Ay
b1 NANIAD Qﬂuummwﬁmimﬂumu (leasehold) 919U TN UNRUNAULDYNULANNUAIY

Y

ad a a 1 aa gj 4 1Y dy 1 P ! a av 1
Bnsleudnsmsrlunautuliunidmillaged nnelateulyiinisleudnidenaienagn
UanNa1mINgnuiinge mortgagor (linanusedu) ladrsenilasuiiunislusseviiaii

AunZ

v !
LY I =X a a [}

atUKaAe mortgagee (HSunanUseiv) alalu@ednsnisiwnluinau (leasehold)

Faflanuziduansiinguunefiinuauassuseslilegmilanau (interest in land) 73an3

6

legal estate 9fin15loudnsn1sig1luiidy (leasehold) aziinaauysainseiiiognuil

Y

(mortgagor) lidseuiindsliltdnslansunelussoziarinmun’?

lnewlle mortgagor (Jlvmanuseiu) lathdnsnisigilunfu (leasehold) unuseiu
willugUuuuves legal mortgage Ud3 mortgagor ({liinanuseiu) Alierahdninisily
5 (leasehold) HusUseiuniiseduladn 1N mortgagor ({lvimanuseiiv) luldnadly

FaANSNSRINatudnsalu??

22% |bid. p. 30 - 31.
225 |id.
226 |id.
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a

wnunarnnsal¥rdnsnasiinluiiau (leasehold) anuseAunilluzuyuuuvas legal

mortgage faul A.A. 1926

112N

lviidn)

e

altiAl

ety

Mortgagor

ToudvSnswnluiiau

(i) (leasehold) LitaUsefunil

> Mortgagee

nael A.A. 1926 ngnuIENINEAU A.A. 1925 (Law of Property Act 1925) la

' 1
aaa = o

muunlrnIsuansn1silunfu (leasehold) nsalnAudsdelilaanngidou (unregistered
land) sUsziuniluzunuures legal mortgage xiinavsdulunangmnglafsafionseyi
Taw (1) n13videy 191924 (by a sub-demise for a term of years absolute) #58 (2)

aa [ & o X < ' @ &
8n15UTEAURTLUY charge TnavTuLlTUAII@ITUEAULINUIINEUTEAUNTUUY legal

mortgage (by a charge by deed expressed to be by way of legal mortgage)227

227 Law of Property Act 1925 Article 86 Mode of mortgaging leaseholds

(1) A mortgage of a term of years absolute shall only be capable of being effected at law either by a
subdemise for a term of years absolute, less by one day at least than the term vested in the mortgagor, and
subject to a provision for cesser on redemption, or by a charge by deed expressed to be by way of legal
mortgage; and where a licence to subdemise by way of mortgage is required, such licence shall not be
unreasonably refused:

(2) Any purported assignment of a term of years absolute by way of mortgage made after the
commencement of this Act shall (to the extent of the estate of the mortgagor) operate as a subdemise of the
leasehold land to the mortgagee for a term of years absolute, but subject to cesser on redemption, in manner
following, namely:—

(a) The term to be taken by a first or only mortgagee shall be ten days less than the term expressed to be
assigned:

(b) The term to be taken by a second or subsequent mortgagee shall be one day longer than the term

vested in the first or other mortgagee whose security ranks immediately before that of the second or subsequent
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. N1591d8YsY Y1929 (by a sub-demise of a term of years absolute)

UINTT 86 WAINYNUIENTNEFU A.A. 1925 (Law of Property Act 1925) Muuali
Qﬂ‘wﬁ %50 mortgagor ({lWinanUseiiu) 919tAn3n5luiiAu (leasehold n3e term of
years absolute) vosnuluusziuniilaonisvidygyud1929usening morteagor (Wl
wanUseiiv) wag mortgagee (F5unanuseriu) (Suazdwal mortsagor Wuglignvae uae
mortgagee 1ugiintag) Tnsegmeldideulvitimnngnwil wde mortgagor (lsmdnuseiu)
Frszniinsuiunmelussozaniinmun ﬁmj@yj%ﬁﬁmﬁué’u%@mﬁuﬁ JERGRTRRIR R NERN
ﬁﬁmuml,’smﬁaaﬂdwé’zgiynLﬁzhizmwLﬁ’]’waaﬁﬁuLLazQLﬁﬂ%ﬂLﬁu;ﬂﬁwé’ﬂUizﬁ’ua&iwﬁaa 1

,"j’u228

v o 1

ailandyydiseninadivesnaulagdigiiderinnun N sindyygYieies s

A

ANTUDNNNLIVITAUNBUL NTVIFY TN oUssAunilituinlaznsevinle

@ 1

ARawialAsUANLBULINIINLINVBINALKEZY

vailnsihansnisinluinau (leasehold) inuseiumilluguwuuves legal mortgage
MUNIn31 86 UAnainulunsais (made by deed) a1uuinsi 52(1) wiinguaening
A.A. 1925 (Law of Property Act 1925)*° Laziiaiudanaiiluaavsidoudodiingu

nesdeunau (first registration) Faaziinalvinisuseiuniliinaauysalnungmung®!

mortgagee, if the length of the last mentioned term permits, and in any case for a term less by one day at least
than the term expressed to be assigned: and, in this subsection, any such purported assignment as aforesaid
includes an absolute assignment with a deed of defeasance and any other assurance which, but for this
subsection, would operate in effect to vest the term of the mortgagor in a mortgagee subject to redemption.

(3) This section applies whether or not the land is registered under the Land Registration Act, 1925, or the
mortgage is made by way of sub-mortgage of a term of years absolute, or is expressed to be by way of trust for
sale or otherwise.

(4) Without prejudice to the provisions of this Act respecting legal and equitable powers, every power to
mortgage for or to lend money on mortgage of a term of years absolute by way of assignment shall be construed
as a power to mortgage the term by subdemise for a term of years absolute or by a charge by way of legal
mortgage, or to lend on such security.

228 Clark, W., Eisher and Lightwood's Law of Mortgage.p. 32-33.

229 |bid.

230 | aw of Property Act 1925 Article 52 Conveyances to be by deed.
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wnunarnnsal¥rdnsnasiinluiiau (leasehold) anuseAunilluzuyuuuvas legal

mortgage ANUUIMNI 86

v aa
LA1UDINAUY

(i)

€

W

62
2

Mortgagor Fyaintaaiieliiing

v 3 > Mortgagee
(Bn) vHunisuseiuni sas

39 9

Feil3%s@nsnswnlufidu (leasehold)

ad (Y & o X < 1 £4
V. A9N15USTTNUNRULUY charge IﬂEJ‘VI'l‘U‘uL‘U‘uﬁli’]ﬁ’liuﬁﬂﬂLﬁ]Gl‘lﬂ’)’ﬂ‘vm'li
Usznuunidinawuu legal mortgage (by a charge by deed expressed to be by way

of legal mortgage)

aunlananluluimive 1.2 1n15UsEAURLLUU charge launnisusyAuiinduain
sy seniradmiiuazgnuillagAmuavsednassnindduvesgnuilliitensdrsevil

c’l’q Y = 1 o dy v [ o fa = 3 [y 3
mﬂgﬂwummummalmwanimmﬁwulm Taonrsnnuansndduiaidulsziuazidunis
fvualilagenzianyas (fixed charge) Miamvualusieuszinnvensnddunls (floating

charge)?*?

(1) All conveyances of land or of any interest therein are void for the purpose of conveying or creating a
legal estate unless made by deed.
21 Sparkes, P., "Real Property Law and Procedure in the European Union Annotated Draft Questionnaire."p.
30.
22 Clark, W., Fisher and | ightwood's | aw of Mortgage.p. 33.
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el 11ms0 87 uvenguuIBNINE @A, 1925 (Law of Property Act 19252
Muualinisinannisanluiifu (leasehold) nsdifinudslyldvanzifeou (unregistered
land) mﬂizﬁ’uwﬁiugﬂmumm legal mortgage amﬂsw"ﬂﬁimmiﬁgﬂwﬁ 30
mortgagor (§linanyseiu) y3ufunsians (made by deed) AMuu1nsn 52(1) Wit
nOUUIENINE A.A. 1925 (Law of Property Act 1925) WioUsyAuniuuy charge Tneilnns
Suaseaziseasioluillunsansiy

(1) fmuadnsnisidilufinu (leasehold) vasnuliiiten1sgrseni mnfinia
viseldlansnsatnszniild

2) LLamLﬁmmizﬂﬁmiﬂssﬁwﬁﬁmaLL‘UU legal mortgage

3 AwualeulunstsenidRuinieudunenide®

wandnil adggyrdeninnudinatliaansileudedrinaunsideunsu (first

]

. . = a v [y P 4
registration) Fagiinalvinsussiuniiinaauysalmungvaneg

23 | aw of Property Act 1925 Article 87 Charges by way of legal mortgage

(1) Where a legal mortgage of land is created by a charge by deed expressed to be by way of legal
mortgage, the mortgagee shall have the same protection, powers and remedies (including the right to take
proceedings to obtain possession from the occupiers and the persons in receipt of rents and profits, or any of
them) as if —

(a) where the mortgage is a mortgage of an estate in fee simple, a mortgage term for three thousand
years without impeachment of waste had been thereby created in favour of the mortgagee; and

(b) where the mortgage is a mortgage of a term of years absolute, a sub-term less by one day than the
term vested in the mortgagor had been thereby created in favour of the mortgagee.

(2) Where an estate vested in a mortgagee immediately before the commencement of this Act has by virtue
of this Act been converted into a term of years absolute or sub-term, the mortgagee may, by a declaration in
writing to that effect signed by him, convert the mortgage into a charge by way of legal mortgage, and in that
case the mortgage term shall be extinguished in the inheritance or in the head term as the case may be, and the
mortgagee shall have the same rotection, powers and remedies (including the right to take proceedings to obtain
possession from the occupiers and the persons in receipt of rents and profits or any of them) as if the mortgage
term or sub-term had remained subsisting. The power conferred by this subsection may be exercised by a
mortgagee notwithstanding that he is a trustee or personal representative.

(3) Such declaration shall not affect the priority of the mortgagee or his right to retain possession of
documents, nor affect his title to or right over any fixtures or chattels personal comprised in the mortgage.

234 "Mortgages Land Law Lecture," [Online] Accessed: 1 November 2022. Available from:

https://www.lawteacher.net/lectures/land-law/mortgages/creation-of-a-mortgage/?vref=1
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wetinsuseiuniluuy charge Tnevhiudunsansuansanurinlinisuseiundiina

WUU legal mortgage MLLIMST 87 Hvoffail

1. wuuresuasiaisdmiunisuseiuniligenn wagludndasvindyayigigag
pgraguluang 86%°

2. wndveimualudygyrnseninadivesiduuas mortgagor ({441) Iwinulailv
o aa 1 1 [ d" @ e o v ddy 1l o w 1 1
ifauluiengae nsuseduniluuu charge Adwnlailiesannsalillafinisvindyugidas

a = 1

WA ULADENILRZ>

wrua1nn sl ¥r8nsnasignluiau (leasehold) u1useiuniiluzuyuuuvad legal

mortgage ANUUINTT 87

v aa
LA1YVINAU
&)
Seyayiai
Mortgagor nsUssiumiuuy
v > Mortgagee
) legal charge lngvingudu

ASIESHARIDAUIN NS

LR A8 (DN () Usgiundidnauuu legal
SapailiFeadnsnisnlunsu

mortgage ANUINTT 87
(leasehold)

235 Clark, W., Fisher and Lightwood's Law of Mortgage.p. 34.
23 |pid.p. 34.
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a

1.3.2.2 nsdifinuaanzifounds (registered land)

n15u1an3nisdnlufidu (leasehold) nsdifinuanvsideuunds (registered land)
undsziuniionansesilagianisussAuniuuy chare lnevihdudunsiansuanaanurinles
n154 wﬁuwﬁﬁwmwu legal mortgage (a charge by deed by way of legal mortgage)
wuieatuiunsdifinuddslildaanzideu (unregistered land) fildnaaluluiadasiuga
i dulunuans 87 wiingvanening a.e. 1925 (Law of Property Act 19257 uay

1791 23 uisngmaneaamzideudiau (Land Registration Act 2002)™°

27 Law of Property Act 1925 Article 87 Charges by way of legal mortgage

(1) Where a legal mortgage of land is created by a charge by deed expressed to be by way of legal
mortgage, the mortgagee shall have the same protection, powers and remedies (including the right to take
proceedings to obtain possession from the occupiers and the persons in receipt of rents and profits, or any of
them) as if —

(a) where the mortgage is a mortgage of an estate in fee simple, a mortgage term for three thousand
years without impeachment of waste had been thereby created in favour of the mortgagee; and

(b) where the mortgage is a mortgage of a term of years absolute, a sub-term less by one day than the
term vested in the mortgagor had been thereby created in favour of the mortgagee.

(2) Where an estate vested in a mortgagee immediately before the commencement of this Act has by virtue
of this Act been converted into a term of years absolute or sub-term, the mortgagee may, by a declaration in
writing to that effect signed by him, convert the mortgage into a charge by way of legal mortgage, and in that
case the mortgage term shall be extinguished in the inheritance or in the head term as the case may be, and the
mortgagee shall have the same rotection,
powers and remedies (including the right to take proceedings to obtain possession from the occupiers and the
persons in receipt of rents and profits or any of them) as if the mortgage term or sub-term had remained
subsisting. The power conferred by this subsection may be exercised by a mortgagee notwithstanding that he is a
trustee or personal representative.

(3) Such declaration shall not affect the priority of the mortgagee or his right to retain possession of
documents, nor affect his title to or right over any fixtures or chattels personal comprised in the mortgage.

238 | and Registartion Act 2002 Article 23 Owner’s powers

(1) Owner’s powers in relation to a registered estate consist of —

(a) power to make a disposition of any kind permitted by the general law in relation to an interest of that
description, other than a mortgage by demise or sub-demise, and

(b) power to charge the estate at law with the payment of money.

(2) Owner’s powers in relation to a registered charge consist of—

(a) power to make a disposition of any kind permitted by the general law in relation to an interest of that
description, other than a legal sub-mortgage, and

(b) power to charge at law with the payment of money indebtedness secured by the registered charge.

(3) In subsection (2)(a), “legal sub-mortgage” means—
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1.3.3  wWawain1sUsenuniiuy legal mortgage

N15UsEAUNRUlaedsn15vINdy 1191979 (by a sub-demise of a term of years

o

[ '
= = 1

absolute) Auu1n 31 86 fualun1svindudadyydigieseninaiindnuseiuwazy
Suusziu lnsdwmaldl mortgagor ({lvindnussiv) fgrusdudliigngiag waz mortgagee

Y

({3 unanUseiu) g duiingag

dunsUsyuminunas 87 (Msussiuniinuy charge Tnevhiudunsansuans
waurinlinsUseRuniinawuy legal mortgage (a charge by deed by way of legal
mortgage)) LLﬁaglﬁlﬁﬁﬁuﬁaaﬁ'ﬁmiﬁwé@ﬁywLﬁzhszmmummﬂ 86 umeg1alsNnIuNIATT 87
WAINONUIENTNG A.e. 1925 (Law of Property Act 1925) laUnyel@ 9 mortgagee (§5u
nanUsein) Muu1nsT 87 JEANS AuANATEY wagaunsadsdunanyseiulaiaiiouiuin
mortgagee lésundnUseiulagdsn1svhdmggitasdsdivuanaiiesnitdyygig

? JuAnuIeA1IN1T winsUsEAuUntany

a

mortgagor AABDLINVOINAY 1 TuRILNINTY 86°

(a) a transfer by way of mortgage,
(b) a sub-mortgage by sub-demise, and
(c) a charge by way of legal mortgage.

29 | aw of Property Act 1925 Article 87 Charges by way of legal mortgage

(1) Where a legal mortgage of land is created by a charge by deed expressed to be by way of legal
mortgage, the mortgagee shall have the same protection, powers and remedies (including the right to take
proceedings to obtain possession from the occupiers and the persons in receipt of rents and profits, or any of
them) as if —

(a) where the mortgage is a mortgage of an estate in fee simple, a mortgage term for three thousand
years without impeachment of waste had been thereby created in favour of the mortgagee; and

(b) where the mortgage is a mortgage of a term of years absolute, a sub-term less by one day than the
term vested in the mortgagor had been thereby created in favour of the mortgagee.

(2) Where an estate vested in a mortgagee immediately before the commencement of this Act has by virtue
of this Act been converted into a term of years absolute or sub-term, the mortgagee may, by a declaration in
writing to that effect signed by him, convert the mortgage into a charge by way of legal mortgage, and in that
case the mortgage term shall be extinguished in the inheritance or in the head term as the case may be, and the
mortgagee shall have the same rotection, powers and remedies (including the right to take proceedings to obtain
possession from the occupiers and the persons in receipt of rents and profits or any of them) as if the mortgage
term or sub-term had remained subsisting. The power conferred by this subsection may be exercised by a
mortgagee notwithstanding that he is a trustee or personal representative.

(3) Such declaration shall not affect the priority of the mortgagee or his right to retain possession of

documents, nor affect his title to or right over any fixtures or chattels personal comprised in the mortgage.
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11751 86 WaruInI1 87 AwilnsrulunisAneiuAnIL Lwﬂuﬁmﬁqmé’a mortgagee M1l
1IMTT 87 AeUANTINLUDUAU mortgagee MUNIATT 86 NANIAB ﬁﬁw%lugmz@sﬁwszhﬂuﬁﬁu
sulsun avslusuiiesSonlildunddnsasounsemazlduslondluiinu anslunisseave
sermalfieliiAdwanlannisaseunsesiinuvasdvesdinu (relief against forfeiture)

W0

nsiansnsilunau (leasehold) nsdinaulilaaangiduu (unregistered land)
wagdndnisinlufau (leasehold) nsdinAuanneilsunan (registered land) unUseiunil
Tuguiuuves legal mortgage lidedsnislafnuilinanluluidensuy deudmalums

[

ngvEneun mortgagor ({lvimanyseiu) uag mortgagee (H3unanUseiv) ludnuwasiaeaiiu

[

D!

14 1Y

n. mortgagee ({unanyUsziu) AdnSi3enTessa mortgagor (HlindnUseiu)

\ialy mortgagor ({lvinanUsyiv) deaunisaseuasesiauiulaviuniduiaudiinisyseiu

1% MatlazaSuraiuiuluidanaly

9. Wanisuseunianiuunng 86 wazuinsi 87 llamdunisleuludsdnsnisianlu
N5 (leasehold) agrugulugrenaul a.a. 1926 A9t mortgagor (§lymanyseiu) a1y
11751 86 waraInsT 87 AIAelATIANS T luffu (leasehold) waza1avianswuinily

Useiuntnuiduilsiedulsan®?

1.3.4  anslunisidinsaunsasnnuiuil (Right to immediate possession)

nsdnansMsiluifu (leasehold) inuseiuniiluguwuuves legal mortgage lul
1 aa o U ] 1 A ad U d‘l o g
119183813V ITITIRILLINGT 86 WsBlasADN1TUTEAUNTLUY charge lagvinTu
& o o A | ~ &
Wussansuanuanunlinisuseiunidnawuu legal mortgage m1uuIns1 87 doudnaidu

nsueuliTedyayiinyiaui mortgagee (3unANUsEiw) Aty mortgagee Tuguglinys

240 Clark, W., Fisher and Lightwood's L aw of Mortgage.p. 33.
281 |bid.
282 |bid.
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a

F90@NTLS9n

v A

93lun151 Ao UATINAUNUT (entitled to seek possession of the

ee o pe

€

o o aa v

property) Husiawi Jundnardunisuseiunil Ml mortsagee ({Sundnuseiu) 819441

I
a &Y

Aa Y A oA ! ! v o = =
AsouAsesnauldlnglifesinisdovuannaiarwminluds mortgagor (FeAsoUATRINAULIL

' o
aa U

ag/lugnueiien) 8nvie mortgagee Lidndasvalimaiidndioygy1nieliinseuaAToINAULY

243

8neae®® agelsinugdyarenannasirindnslunisdiaseunsesfifudnaile

NAI9E1YY 19 MUAlUEYY1I1 mortgagee (H3undnuseiiu) azidinsaunsesfinulan

a o o

owle mortgagor (Alindnuseiu) Antdntisent 1Oudu® lun1s Ui mortsagee (§3u

aa

nanusznu) aedeluildnnseuasoInfAuiuAnnsUszAund wawinldansluniswn

AsaUATRNilaUsyasRarTIRUnanUSE AUV
1.3.5 81U19V04 mortgagor 52397 mortgagee Fsliidnasounsasinu

1.3.5.1 n38d# mortgagor lasuaynnlidenslidenisaseunsasiauiusaly

Yo

wil mortgagor (§lvimdnusei) laueudsdygrngisluiiauliun mortsagee (§3u
nanUseiu) ieUsedunt uasdinalyd mortgagee (lugnuzgiingae) danslunisidn
ATBUATEINAUVUT ud mortgagor (Elvivanyseiv) o1alasueygnliaiuisanseuases
autusialulaaundt mortgagee (HSunanuseiu) azidnnsounTesnag lagn13ATaUATEY
a ad g U a a =& o < v
#Auvee mortgagor lunsdifiiunisaseunsedlngefudnsues mortgagee Failgruziluy
w1939 satunisldanslunisaseunsesnauues mortgagor (§livanuseiu) deuagangle

Foulwiidn mortgagee ({Sunanusediu) 1aldansidnaseunsondalanle®®

77 '
v Y v

NeHaANSUa N mortgagor Tusewine?l morteagee dsliliinATaUATDINAUTA T

n. anslunisldaneNiu

243 |bid. p. 540.
244 |bid. p. 541.
25 |bid. p. 542.
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mortgagor ({lvinanyseiiv) delidnslunsldasenserinusslovilunaulaniudn

! ! o = [J < Y 206
WU agondy wieinsinuns [Wudy
v, A@vslunisiiiaululiyaraduiyag

Tusend199 mortgagor ({lvindnuseiu) diaseuasesnauey mortgagor (511
nanUsziv) ormnaunululiyaaadugigieliniuuins 99 wisnguuiensngdu a.a,
1925 (Law of Property Act 1925) dnviadaiiavzlasuangiainnisuu viuudedaainnasiy

Mluogredu®’

a. anslunisiesadMnenvasnunny

v o

luvueNasauAsaenau mortgagor (WlvinanUseiu) ddnsHesynnaduluafi

Y

¥ 248

Nendastiunnutu wu feusenaninndetisy fensdlfungn Wudu

]

a. RUNTITEANTIENTUAIIATEUATOINAY (occupation rent)

wil mortgagor (§lnanuseriu) aglasuauy1naIn mortsagee (Fundnuseiu) I

o

Jeflansmsounsesinu ue mortgagor NANENAUNSTITEANYIEMSUNSATOUATRINAUT

26 |bid.
247 bid.

2% | aw of Property Act 1925 Article 98 Actions for possession by mortgagors

(1) A mortgagor for the time being entitled to the possession or receipt of the rents and profits of any land,
as to which the mortgagee has not given notice of his intention to take possession or to enter into the receipt of
the rents and profits thereof, may sue for such possession, or for the recovery of such rents or profits, or to
prevent or recover damages in respect of any trespass w other wrong relative thereto, in his own name only,
unless the cause of action arises upon a lease or other contract made by him jointly with any other person.

(2) This section does not prejudice the power of a mortgagor independently of this section to take
proceedings in his own name only, either in right of any legal estate vested in him or otherwise.

(3) This section applies whether the mortgage was made before or after the commencement of this Act.
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(occupation rent) 881415An3U mortgagor FelsifiniAlun1s¥rsyAdifnananiauni

mortgagee LNNAUNIDIUNIN mortgagee wldaNIATOUATODINAULUZ

3. wiNlunisaziullyinlinandseiusnes s awderie

v

lusenineinseunsesnfau mortgagor (Flinanuseiu) deslavinlimdnyseiuiy

[

ABYAINIBLEYNIY LUU To0uUIUNRID01A1S nsevinatuauldinaluiifu wenaind

[ (] o o

mortgagee (§3unanuseiu) a1afles mortgagor ({lvindnuseiu) dwmsunisilvinindau

demevisevihlinanUseiuegluaudsaladnme®

1.3.5.2 n36ifl mortgagor agluguziugiinves mortgagee

{eyuL919¥1919 mortgagor Wag mortgagee v1aLARTULALUTYNBLLBLTDAYUAT
mortgagee (§3undnyseiiv) axdalalldansnunisuseiuniaunitazasuimuanaiinnas
fuazauNd1 mortgagor (HlvivanUseiu) aziialatrsenil nandme Tusenintendildasu
AMuALIaIANasiy mortgagee (HSunanyseiv) ludiidnsidinseunsesiaunsovedu

[ [ [ 5 1% [ [ <@ aa a ¥ aa Z.Jl 1 G|
wanUseiu Aaty mortgagor (§linanyseiu) Nazlianslunsldasenfutuegreasugu vise
g19faululiyaaadudild wirdulinailunisfi morteagee (fSundnuseiu) Ll
mortgagor (§lnanUseiu) wWinRuungy (re-demise) usseziianinmvun Iee1ananle

ek mortgagor ﬂmm‘ﬁuémwaﬂ mortgagee251

29 Clark, W., Fisher and Lightwood's | aw of Mortgage.p. 542.
20 |pid.
251 |id. p. 544.
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1.4  ASn1sUsAunanusenunsaiansnisintuneu (leasehold)

aa o

AsUarunanyUseiunstiansnsinlunfu (leasehold) 3 5 3564
1.4.1 n15ATAUASDY (Possession)

N13AT9UATDIANTNSTUNAU (leasehold) vildlag (1) ATOUATEINAUANY
Jonaasilaefainszyiinisegiveacu visil mortsagee (FFundnuseiu) lddrdesinilsdoven
namanuineultansitnnTeuATes w3e (2) nnlieonaaseunsetetvasulali mortgagee

(HSunanuseiv) Budfesvesamatelillididseugnlunisidinseunsesnnuiu™

1 1 < g:v 1% [ [ 14 aa 1
wiag1elsnmuvnluvaigiiu mortgagor (Hlumanuseiu) lanseunsesnauagly
¥ Y [ % = vV 4 LY U ¥
FIULHLIv99 mortgagee ({Funanuseiu) v3ensalfignves mortsagor (HlvinanUseiu) la
ATOUATRINAUDETIN1TIY T ULINAKNWY mortgagee (H3unanUseAu) n1sldansidn
ATBUATRIYINIALAY mortgagee (HFunanUseiu) dnisdeuannd1iluds mortsagor ({14

wanUseiv) visedlditalignseAniiun mortgagee (Hunanyseiu)™?

252 Clark, W., Fisher and Lightwood's L aw of Mortgage.p. 547.
253 |bid.
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1.4.2 n135v19UanA1a (Sale out of court)

dlayliin3e mortgagee (FSunanyseiv) lawasounseanfunuseiuuds win
goudanslunisvenfudulaglidetorfenszuiunisiiansamiema (sale out of court)

winnsaldulumundninasivaz eulusane Ui
1.4.2.1 vdnunuaikazidouly

159 mortgagee ({3unanyseiiu) aguneansnisiluiiiu (leasehold) Liiayduy

u1sznilalaelidessesvedamiatiuiidaadulunundninasnninualiluuinsd

254

101(1)() wranguurenSwddu a.e. 1925 (Law of Property Act 1925/ na1a@e (1) N3

UseAuniluuu mortgage AaavTutduns1a1s (made by deed) nanidensel legal

(%
1% Y

& A o = o o & vy ] A
mortgage kag (2) nilNUseAuisnInualIa1g15eua? Neiiuunnsdlf mortgagor uay

L%

mortgagee larvualiidunsunnarsainuntyafnnainnsanavdeaduluaudenivun

<

y3aaulytu®

wBNIINUNIATY 103 WNINQUUIENINEdU A.A. 1925 (Law of Property Act 1925)
galafmnuaiiaiAngndn mortgagee ({SunanUseiiu) aglddnslunisuie (eglidasiosve
| P N ¢ | & S a X
sor1a) lnsdewdlalivgnisalegndlaegwmilssialuiliintu

[ [

n. mortgagee (H5unanusznu) ladmilsdevonnarinisaiuli mortgagor

Y
¥

({lvinanuseiu) iedrseniliuseiu uay mortgagor ({lvimanuseiu) lidrsenIedrselyl

ATUAIU WUTEezaT 3 WautuLAUsNNa1ILY 130

24 | aw of Property Act 1925 Article 101 Powers incident to estate or interest of a mortgagee

(1) A mortgagee, where the mortgage is made by deed, shall, by virtue of this Act, have the following
powers, to the like extent as if they had been in terms conferred by the mortgage deed, but not further (namely):
(i) A power, when the mortgage money has become due, to sell, or to concur with any other person in
selling, the mortgaged property, or any part thereof, either subject to prior charges or not, and either together or
in lots, by public auction or by private contract, subject to such conditions respecting title, or evidence of title, or
other matter, as the mortgagee thinks fit, with power to vary any contract for sale, and to buy in at an auction, or

to rescind any contract for sale, and to re-sell,’ without being answerable for any loss occasioned thereby.

25 Clark, W., Fisher and Lightwood's | aw of Mortgage.p. 617.
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%. mortgagor ({lvvanUseiv) fadnadrszaenileNnegneldnisuseiuniuuy
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A. mortgagor ({lvivdnuseiu) lansevinisiiadedyyvsedHuseundayags
a9 lunguanenswddu a.a. 1925 (Law of Property Act 1925) uanmilaanvaminunised
n3919zuil viieneniledus TunidiuseAuluy mortgage®®

el uuigdyyridermualiiiuedredu 1wy fivuain mortgagee (§5u

nanuUseiu) azilan IumimaﬂmamammmmmﬂmL‘vmmamwmmamnmumhmmu ﬂimﬂ
3y

aeadulunaun @j”ﬁyj iUl uRuiu

1.4.2.2 8141383 mortgagee (HIunanUseiiu) Tunisteuviedndnisludiau
(leasehold)

WM 104 wRNQUaneNsngay a.a. 1925 (Law of Property Act 1925)” T3

mortgagee (K3 undnUsei) lunseneleudnsnisrludinu (leasehold) 1‘1/1LLﬂN6?JEJI®EJ

26 | aw of Property Act 1925 Article 103 Regulation of exercise of power of sale

A mortgagee shall not exercise the power of sale conferred by this Act unless and until—

(i) Notice requiring payment of the mortgage money has been served on the mortgagor or one of two or
more mortgagors, and default has been made in payment of the mortgage money, or of part thereof, for three
months after such service; or

(i) Some interest under the mortgage is in arrear and unpaid for two months after becoming due; or

(iii) There has been a breach of some provision contained in the mortgage deed or in this Act, or in an
enactment replaced by this Act, and on the part of the mortgagor, or of some person concurring in making the
mortgage, to be observed or performed, other than and besides a covenant for payment of the mortgage money
or interest thereon.

257 Clark, W., Fisher and Lightwood's | aw of Mortgage. p. 622.

28 | aw of Property Act 1925 Article 104 Conveyance on sale

(1) A mortgagee exercising the power of sale conferred by this Act shall have power, by deed, to convey the
property sold, for such estate and interest therein as he is by this Act authorised to sell or convey or may be the
subject of the mortgage, freed from all estates, interests, and rights to which the mortgage has priority, but

subject to all estates, interests, and rights which have priority to the mortgage.
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Us1A9nn1sUsEAuniluuy mortgage Viuuansaliin1suseiunilsionaunin dnsnisianlu
19U (leasehold) Maurgderpeniuiunisuseiuniliuey endiegudu nsavsnddugn

Y
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fouNtNlUUsEAUNTAUSUIAST 9. YNSUIANS 2. VeNSNEAUNUsEAURR S daaNniulunis
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[

Useiuniliusuians . Wesandnslunisuseiuvessuians n. iiaduneun1suseiuves
5UIANT U. WAMINsEIAS N. LuuIensndduiuseiu fdedeulisulounsnddulilng

Usiaanniseynilag®

1.4.2.3 wavpsnislenvisansnsinlufiny (leasehold)

ilo mortgagee (f¥undnusziu) Tounieandnisdlufifu (leasehold) Tungde
dondinaliiffiolisulouludsavsnsilufiiu (leasehold) Wuiniulneusimainmsuseiu
WHLUU morteage Tradtduluniuning 89 WAINQUUIENSWEAY A.A. 1925 (Law of
Property Act 1925) IngiTsuazldnaniisnavesnisleuriednsnsiiludiiu (leasehold)

Wiudnluidadald

1.4.2.4 75U197°81A1NNIS B UVIBUITISEATANUAN U

(2) Where a conveyance is made in exercise of the power of sale conferred by this Act, or any enactment
replaced by this Act, the title of the purchaser shall not be impeachable on the ground—

(a) that no case had arisen to authorise the sale; or

(b) that due notice was not given; or

(c) where the mortgage is made after the commencement of this Act, that leave of the court, when so
required, was not obtained; or

(d) whether the mortgage was made before or after such commencement, that the power was otherwise
improperly or irregularly exercised;

and a purchaser is not, either before or on conveyance, concerned to see or inquire whether has arisen to
authorise the sale, or due notice has been given, or the power is otherwise properly and regularly exercised; but
any person damnified by an unauthorised, or improper, or irregular exercise of the power shall have his remedy in
damages against the person exercising the power.

(3) A conveyance on sale by a mortgagee, made after the commencement of this Act, shall be deemed to

have been made in exercise of the power of sale conferred by this Act unless a contrary intention appears.

259 n "o

Mortgages Land Law Lecture." "Mortgages Land Law Lecture."
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Property Act 1925)%%°
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uidiisnenoud

2. Frszenlding msssudleusineg Fintuainnisue

3, F13niUsysru aenibe violiudug Ain1sUseuniuuy
mortgage

4. mndliumdelidrszAuun mortgagor vieyaaaniiansluansnng

wluiify (leasehold)

agalsAmumntunlauiaInnIsueans nisiluiinu (leasehold) laiieanalunis
P15eniluseiu mortgagee (HSunanuseiu) aruisaldd@nslunisiios mortgagor ({1

panUsenu) Winlvdnseniludgiunidsauasunrulne!

143  nsvanUssiungaludns (Foreclosure)

Foreclosure 1Ju3sn1starunanUszuniiduanas junseigaiing vansueuliun

[ (%

mortgagee (H5uvanuseiu) lunsalf mortgagor ({lnanUsziu) Hadavrsenil
a I 1Y v & | Py [y [y | &
Foreclosure azaiNalluN1TuoURANUIZAUMNKLALN mortgagee (W3UKANUTENU) NANIAD
mortgagee aznatguNTuLTIvomnSNndFuNUsyAuuNY mortgagor uLeg Malin15UdAY
nanUseiumeisdnsnuaznseilalagn1sumsesrormalie lidaaaunity mortgagee Ll

1L TUNTLALD 920

260 | aw of Property Act 1925 Article 105 Application of proceeds of sale

The money which is received by the mortgagee, arising from the sale, after discharge of prior incumbrances
to which the sale is not made subject, if any, or after payment into court under this Act of a sum to meet any
prior incumbrance, shall be held by him in trust to be applied by him, first, in payment of all costs, charges, and
expenses properly incurred by him as incident to the safe or any attempted sale, or otherwise; and secondly, in
discharge of the mortgage money, interest, and costs, and other money, if any, due under the mortgage; and the
residue of the money so received shall be paid to the person entitled to the mortgaged property, or authorised
to give receipts for the proceeds of the sale thereof.

261 |bid.

262 Clark, W., Fisher and Lightwood's | aw of Mortgage.p. 680.
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263 |bid.p. 681.
264 |id.
265 |bid. p. 708.
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1.4.4 A15VIPAIUATEIVR9Aa (Judicial sale)
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goudululneusiAainnisuseAuniiuu mortgage AN mortgagee AuRINaIlaidus oy
nsanednsnisiinluiau (leasehold) dufazidunisueglulnefeiinisuseiuniuuy

mortgage fnag**®
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266 |bid. p. 661.
267 |pid.

268 |bid. p. 662.
269 |bid. p. 674.



104

2) d1szuiisyarunazaeniislunilnasniuaiiaivise (principal and interest

found due to any mortgagee)
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145  MSUAINIRINENINE (Appointment of receiver)
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210 |bid. p. 675.
211 |bid. p. 503.
272 |bid. p. 505.
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a o € o

5. G13gniivsgauliin mortgagee (Ntlvtisdousisssivinensndseyl i)’

273 | aw of Property Act 1925 Article 109 Appointment, powers, remuneration and duties of receiver

(1) A mortgagee entitled to appoint a receiver under the power ha that behalf conferred by this Act shall not
appoint a receiver until he has become entitled to exercise the power of sale conferred by this Act, but may
then, by writing under his hand, appoint such person as he thinks fit to be receiver.

(2) A receiver appointed under the powers conferred by this Act, or any enactment replaced by this Act,
shall be deemed to be the agent of the mortgagor; and the mortgagor shall be solely responsible for the
receiver's acts or defaults unless the mortgage deed otherwise provides.

(3) The receiver shall have power to demand and recover all the income of which he is appointed receiver,
by action, distress, or otherwise, in the name either of the morteagor or of the mortgagee, to the full extent of
the estate or interest which the mortgagor could dispose of, and to give effectual receipts accordingly for the
same, and to exercise any powers which may have been delegated to him by the mortgagee pursuant to this Act.

(4) A person paying money to the receiver shall not be concerned to inquire whether any case has
happened to authorise the receiver to act.

(5) The receiver may be removed, and a new receiver may be appointed, from time to time by the
mortgagee by writing under his hand.

(6) The receiver shall be entitled to retain out of any money received by him, for his remuneration, and in
satisfaction of all costs, charges, and expenses incurred by him as receiver, a commission at such rate, not
exceeding five per centum on the gross amount of all money received, as is specified in his appointment, and if
no rate is so specified, then at the rate of five per centum on that gross amount, or at such other rate as the
court thinks fit to allow, on application made by him for that purpose.

(7) The receiver shall, if so directed in writing by the mortgagee, insure to the extent, if any, to which the
mortgagee might have insured and keep insured against loss or damage by fire, out of the money received by
him, any building, effects, or property comprised in the mortgage, whether affixed to the freehold or not, being of
an insurable nature.

(8) Subject to the provisions of this Act as to the application of insurance money, the receiver shall apply all
money received by him as follows, namely :

(i) In discharge of all rents, taxes, rates, and outgoings whatever affecting the mortgaged property; and

(i) In keeping down all annual sums or other payments, and the interest on all principal sums, having priority
to the mortgage in right whereof he is receiver; and

(iii) In payment of his commission, and of the premiums on fire, life, or other insurances, if any, properly
payable under the mortgage deed or under this Act, and the cost of executing necessary or proper repairs
directed in writing by the mortgagee; and

(iv) In payment of the interest accruing due in respect of any principal money due under the mortgage; and

(v) In or towards discharge of the principal money if so directed in writing by the mortgagee;

and shall pay the residue, if any, of the money received by him to the person who, but for the possession of
the receiver, would have been entitled to receive the income of which he is appointed receiver, or who is

otherwise entitled to the mortgaged property.
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1.5  wWavadn1susaunanysenunsaiansnisidnluniu (Realization of leasehold

mortgage)
1.5.1 WNaYINISVI8ANTN15:YN I UNAY

winsihansnsludinu (leasehold) uUsefuniiuuy morteage azlaildnseyi
Tnemslevanssananliundmi (morteagee) duwald morteagee lalldandsdnsnisignly
Ay (leasehold) LuUsEAU UALINTY 104 WHINGUINENING A.A. 1925 (Law of Property
Act 1925) AlAlHEU19 mortgagee (§3undnusziu) ‘Lumﬂauma?m%miuinaihﬁs‘galﬁa
Junistrseni velinsleunigdnsniswaluiifu (leasehold) Tae mortgagee (H3U

Y

wanUsziu) dandumsleuvigluwuvesvewmialuwiuves mortgagor (§lvinanyseiu)

Alg2m

[y

viall neuleuwy leasehold w3e @nSn15:91lufAu mortgagee (HSUnanUseiu)

ArsiansuInsuetuasiinaldunisdifluderrualudyndissninudivesifiuuay

274 | aw of Property Act 1925 Section 104 Conveyance on sale

(1) A mortgagee exercising the power of sale conferred by this Act shall have power, by deed, to convey the
property sold, for such estate and interest therein as he is by this Act authorised to sell or convey or may be the
subject of the mortgage, freed from all estates, interests, and rights to which the mortgage has priority, but
subject to all estates, interests, and rights which have priority to the mortgage.

(2) Where a conveyance is made in exercise of the power of sale conferred by this Act, or any enactment
replaced by this Act, the title of the purchaser shall not be impeachable on the ground—

(a) that no case had arisen to authorise the sale; or

(b) that due notice was not given; or

(c) where the mortgage is made after the commencement of this Act, that leave of the court, when so
required, was not obtained; or

(d) whether the mortgage was made before or after such commencement, that the power was otherwise
improperly or irregularly exercised;and a purchaser is not, either before or on conveyance, concerned to see or
inquire whether a case has arisen to authorise the sale, or due notice has been given, or the power is otherwise
properly and regularly exercised; but any person damnified by an unauthorised, or improper, or irregular exercise
of the power shall have his remedy in damages against the person exercising the power.

(3) A conveyance on sale by a mortgagee, made after the commencement of this Act, shall be deemed to

have been made in exercise of the power of sale conferred by this Act unless a contrary intention appears.
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2% Clark, W., Fisher and Lightwood's L aw of Mortgage.p. 547.
276 |bid.

217 |bid.

718 |hid. p. 278.
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Tufisiu (leasehold) Tneusens (nsdlnsusyiumilniuanns 87 ulllidewonuduseuii

HAKNTULIIYDINAY) Metlillon15Useiuni mortgage HnaynWuLA1VeINAY kavn1slouve
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angnisnlunfu (leasehold) Mwduldiionisld@nsues mortsagee (5unanyseiiu) Tu

nsUsfumanUsyiu delaifiodnBunisiludedygn®®

Aeiluile mortgagee (HSunanuseiu) Na1sauuaIINTsteuviednsnisiilunau

a

(leasehold) azlailfunsiiludedmualudyuidiseninudivesyinuias mortgagor (

e eX2e

1%

1%1) mortgagee ({5undnuseiu) Aamsaleuviednsanariliunddeiiotiuundisenil

AUsziuld iallanne 89(1) uvsnguunensndau a.a. 1925 (Law of Property Act 1925)%

219 |bid. p. 279.

20| aw of Property Act 1925 Article 89(1) Realisation of leasehold mortgages

Where a term of years absolute has been mortgaged by the creation of another term of years absolute
limited thereout or by a charge by way of legal mortgage and the mortgagee sells under his statutory or express
power of sale,—

(a) the conveyance by him shall operate to convey to the purchaser not only the mortgage term, if any, but
also (unless expressly excepted with the leave of the court) the leasehold reversion affected by the mortgage,
subject to any legal mortgage having priority to the mortgage in right of which the sale is made and to any money
thereby secured, and thereupon

(b) the mortgage term, or the charge by way of legal mortgage and any subsequent mortgage term or charge,
shall merge in such leasehold reversion or be extinguished unless excepted as aforesaid; and such conveyance
may, as respects the leasehold reversion, be made in the name of the estate owner in whom it is vested.

Where a licence to assign is required on a sale by a mortgagee, such licence shall not be unreasonably

refused.
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2L Clark, W., Fisher and Lightwood's | aw of Mortgage.p. 649.
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1.5.2 wWavaInN1snAalifAnde Foreclosure

MINNINTT 89(2) Whangmanensng a.a. 1925 (Law of Property Act 1925) Lilaenadl
Adudungalitarnundnyssiufie3s Foreclosure (an order for foreclosure absolute)
gouiinalidvznisigluifu (leasehold) anillures mortgagee (Fundnysziu) lnglidos
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1 1 7 = oA LY LY o and g o o 282
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282 | aw of Property Act 1925 Article 89(2) Realisation of leasehold mortgages

Where any such mortgagee obtains an order for foreclosure absolute, the order shall, unless it otherwise
provides, operate (without giving rise to a forfeiture for want of a licence to assign) to vest the leasehold reversion

affected by the mortgage and any subsequent mortgage term in him, subject to any legal mortgage having priority
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v

(1)
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to the mortgage in right of which the foreclosure is obtained and to any money thereby secured, and thereupon
the mortgage term and any subsequent mortgage term or charge by way of legal mortgage bound by the order
shall, subject to any express provision to the contrary contained in the order, merge in such leasehold reversion

or be extinguished.
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AINUINTT 16 W9 Limitation Act 1980 1110 mortgagee ({5undnuseziu) Lot
ASOUATEINIAUEY mortgagor ({linanUsziu) Fansnisinlussesiaan 12 Y azdinalv

mortgagee ({5unanysziu) liludemnududivedludnsnisgilunfu (leasehold title)

'
= a

W uazdanaldl mortgagor ({lvindnyUsedu) LTIgadnsSn s lunfuiusnsiely vl

szevlian 12 Utusawdiun mortgagee ({Sunanuseiv) Wiaseuasesnau’’

dle mortgagee (W3undnysziu) Ilugsanududrvedudnsnisanluiinu
(leasehold title) n1el# Limitation Act 1980 419151 89(3) WWaNguuenNsNaaY A.A. 1925
(Law of Property Act 1925)*** fmunalyl mortgagee ({5umanuseiu) Fowhndunsiansiiie
Usznemnananiswinluiinu (leasehold) lenniduveswnlag morteagor (lvimanyseiu) L

onalganslunislansulasn (free from any right of redemption)?®

Aatuidinali mortgagee (Funanysziv) naneududvedvsnisiluifuse
T3l (new owner of leasehold) Tnefigruzidufigivesdrvesnfuniudygigunui

mortgagor (§lvividnyseiiv)

7 7
S 1 I

aillagldddosiarsuirdygyidissniteivesiduiag mortgagor (EL41) Azl

>

(% L)

JonnuaiIulaudnsn1st I uINtuUnsaly 1He991nn1stAUTIdNSsEnTuNA W

(leasehold) 983 mortgagee ({Sunanusedu) WWunsldlulnenavesngmune®

23 Clark, W., Fisher and Lightwood's Law of Mortgage.p. 607.

284 | aw of Property Act 1925 Article 89(3) Realisation of leasehold mortgages

Where any such mortgagee acquires a title under the Limitation Acts, he, or the persons deriving title under
him, may by deed declare that the leasehold reversion affected by the mortgage and any mortgage term affected
by the title so acquired shall vest in him, free from any right of redemption which is barred, and the same shall
(without giving rise to a forfeiture for want of a licence to assign) vest accordingly, and thereupon the mortgage
term, if any, and any other mortgage term or charge by way of legal mortgage affected by the title so acquired
shall, subject to any express provision to the contrary contained in the deed, merge in such leasehold reversion
or be extinguished.

285 Clark, W., Fisher and Lightwood's L aw of Mortgage.p. 708.

286 |bid.
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lunguuieleesiulidansfnisenin Erbbaurecht Fududnslunislduszlovily

v
o Al o & v =

adsmnsunsndvesyanadunazansaililundnuseiunistissuilld Fsdndudesdine

WavinanunlawazenatuUssuRsuiunsain1sanueansneg 89ans
21 unnall

Usgananguuneunaeasiiu (Burgerliches Gesetzbuch) Tvanun 2,385 11051
Usznaudae 5 uss Liun ussn 1 3deundyd@naly (General Part) ussw 2 31698
nguaednumznil (Law of Obligations) Us 3 31dungManednvaning (Law of
Property) UsW 4 3Whengvangasauail (Family Law) Wagussn 5 9iengmanganynly

15an (Law of Succession)’®’

2.1.1  uu2AnYaININg (Concept of the thing)
wwAnvamInglagnUayefaliluussn 1 suertesiuuntaydganily taun 1ms
90 Fade1UAINUNNIB8UBINSNE (Sachen) 1331 "Only corporeal objects are things as

defined by law." nanifie wwnzingiifisusiwvintunandunindauannununeniangmung

1ol flatiu nimdluviunvasnguuneiwesiiu lawn Tngniisusiamintu®®
ninduvseanlalu 2 Useinnudng fail

1) dusunsng (bewegliche Sachen) vanetls nswdnndounils laun

- dinunsng (Vertretbare Sachen) #unefa @9U13UNSNEUsELANTAAIUN50UN

289

nindviamertuumawnulaniaunIn 31U warusuna®® Wy Jues sudng wilde

U1nn Wudu

27 yysding gassaulay, "seuungusnevesUseinAnAuglsy," in lanaisnisaauyainssuungvaneneuss

#laUsznA Thai and Foreign Legal Systems (Wuviy3: uninendeglunivsssungsny, 2549).mi0 149-151.

288 |Spaifieniiy, i 150.

29 German Civil Code Section 91 Fungible things



115

- lamenind (Verbrauchbare Sachen) unefis ds1sunsnddauilounluldy
wargenduUasmunlU®® 1wy 91a1s U1 dhana deneg miluvlguslng Wudu

o ea A any 1A
- V]iWEJ‘VlLﬂa@‘UVI‘lm@EJ']Q@u

2) DFINITUNTNE (unbewegliche Sachen) laun AAUW wagdIUAIU

(Wesentliche Bestandteile) uiifnegnioiludrunilsveifu wu 91a15 dslgnasne (lu

Cv?]"141291

a g o =2 = aa @ o
aumunguinewesiugniuiinlungieunay (Grundbuch) wastiuinwilagma

'
a

Vioadu UBaNAINNRUUAININGT 94 wisUszarangumunsunsieasiulanivusliasnaiiiou

[y

fun ARnegiunfudunisn1ns lnsanizegndweinsniedngnadne uagnandnain
i

—

(% )

NAUNTIULYING oy JUunAuLdud1uAIUYeINAY (wesentliche Bestandteile)

1 1 Y v Y o @ a a Y I a a gj =
1IN91 96 WneUszananguuneunseesiudalarinuadunisiuiulinedndnsiaansda
W8t vANSAMUTu1ve sluNfududunilaueIifiu (Rechte als Bestandteile eines

Grundstuticks)?”

Fungible things as defined by law are movable things that in business dealings are customarily specified by
number, measure or weight.

2% German Civil Code Section 92 Consumable things

(1) Consumable things as defined by law are movable things whose intended use consists in consumption or
in disposal.

(2) Movable things are also regarded as consumable if they are part of a warehouse store or another
aggregate of things whose intended use is the disposal of the individual things.

21 Fred Wagner, "Unbewegliche Sachen," [Online] Accessed: 20 May 2022. Available from:
https://wirtschaftslexikon.gabler.de/definition/immovable-things-52553/version-275683

22 German Civil Code Section 94 Essential parts of a plot of land or a building

(1) The essential parts of a plot of land include the things firmly attached to the land, in particular buildings,
and the produce of the plot of land, as long as it is connected with the land. Seed becomes an essential part of
the plot of land when it is sown, and a plant when it is planted.

(2) The essential parts of a building include the things inserted in order to construct the building.

293 German Civil Code Section 96 Rights as parts of a plot of land

Rights that are connected with the ownership of a plot of land are regarded as parts of the plot of land.
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g
va o wva | b

FaUsznaulumeunUyginaluinmeiesdnsluniu wns 873 - 902) unUygRinnig
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1509N3INEANT (W1MF1 903 - 928 WAy UIRT) 985 — 1007) UNUYEIAINAIBITDINTTNANT I
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(L1751 1008 - 1011) UnUgyQiRatnretsesnssAaniuluadamisunsng (Wms 1105 -

LY

1112) wazundayginmeisesdnsnneitesiunisuseiunid Wns 1113 - 1203)

v
IS a a A 1 A = v

wanaINdFlansmilensndadgadudatyaalisiwminluunnguuisianie
gNAIBE1UYY AnreasitermsuuniuYesdy (Erbbaurecht) BagnUayefalilunguune

FrbbauRG?”® Tagaznansiuasdeniuduluiidadall

2.1.3  nswwasulninriednsmilanau
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44' I a a & aa = ‘:l' ° ! &
ﬂqiLﬂa@uvLVi'lLLﬂﬂﬁWﬁLﬂu@W@uuumaﬂLUUIﬂG]']llLLUU‘V]ﬂ{]MlI']EJﬂWV]u@I Na13A8
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(1) adygyrdennasiulaevindudyynitenens leu nialdsuwlas@ednsmilonau

@Rnssumand) wag (2) dastanuluaanzideunuddnunau (GRNSTUNINSNE) T

Duluauanns 873 wisUszanangmuneunaieassiu?

2% Nefail Berjasevic and Marc Krischer Wolfgang Kotzur, "Lending and Taking Security in Germany: Overview "
[Online] Accessed: 5 November 2022. Available from: https://uk.practicallaw.thomsonreuters.com/8-501-
27397transitionType=Default&contextData=(sc.Default)&firstPage=true#fco_anchor_a610403

25 Christoph U. Schmid, Christian Hertel, and Hartmut Wicke, "Real Property Law and Procedure in the
European Union : National Report - Germany," [Online] Accessed: 1 May 2022. Available from:
https://www.eui.eu/Documents/DepartmentsCentres/Law/ResearchTeaching/ResearchThemes/EuropeanPrivatela
w/RealPropertyProject/GeneralReport.pdfp. 9-10.

2% German Civil Code Section 873 Acquisition by agreement and registration

(1) The transfer of the ownership of a plot of land, the encumbrance of a plot of land with a right and the

transfer or encumbrance of such a right require agreement between the person entitled and the other person on
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nezifoufifu (Grundstuckgrundbuch) Wunsilsuvesniasginnulinaiaiiosdiu

o w a

(Amtsgericht) FevimiAniuaalsoInIsuanslunau ansnislvasslunau andnivauiies

Y

LY a v

PN Aa Aa i A 2 oAy o = =
AUYIAU LLazmiwﬂﬂwﬂumu ImmmmawummLmsuawzgnuummiﬁmaﬂmimL‘U&Ju
AU (Grundbuchblatt) FeUsznauluale 3 diume Tuuzniln (Deckblatt) s18az18n
Nefunsndau (Bestandsverzeichnis) Wagyains18n1s (Abteilungen) Fauvadu 3 nain
$18A15098%%°

‘:4' A a v Aa
MNATIBNITN 1 T2YTOUAETIIAZLOEATYDILINVDIVIAY

MINIIEN1TN 2 SEyTIwagidenntseyniuluify (Lasten) 191 815 Reallasten

Y o w

avsneadadiunieensuuniiuretau (Erbbaurecht) Wusu uavdiseytedninluniu

aaa o w 1
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maUseiuniivuinuazgnssulidunsamsluninasenisi 3

the occurrence of the change of rights and the registration of the change of rights in the Land Register, except
insofar as otherwise provided by law.

(2) Before the registration, the parties are bound by the agreement only if the declarations are notarially
recorded, or made before the Land Registry, or submitted to the Land Registry, or if the person entitled has
delivered to the other person an approval of registration that satisfies the provisions of the Land Register Code

[Grundbuchordnung].

27 5pana WIS, NQUAaUN: ndnsialy weh 56.

28 \Fpafieariu.

2% Schmid, C. U., C. Hertel, and H. Wicke, "Real Property Law and Procedure in the European Union :
National Report - Germany."p.13-14.
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300 Christopher Neuhaus, "Die Rangfolge Im Grundbuch Und Warum Sie Wichtig Ist," [Online] Accessed: 1 April
2022. Available from: https://www.wertfaktor.de/mediathek/artikel/die-rangfolge-im-grundbuch-und-warum-sie-
wichtig-ist/

01 |bid.

302 German Civil Code Section 879 Order of priority of more than one right

(1) The order of priority of more than one right with which a plot of land is encumbered is determined, if the
rights are entered in the same section of the Land Register, by the sequence of the entries. If the rights are
entered in different sections, the right entered stating an earlier date has priority; rights that are entered stating
the same date have the same priority.

(2) The entry is conclusive as to the order of priority even if the agreement required under section 873
above for the acquisition of the right was reached only after the entry.

(3) An arrangement of the order of priority that deviates from this must be registered in the Land Register.

303 Schmid, C. U., C. Hertel, and H. Wicke, "Real Property Law and Procedure in the European Union :
National Report - Germany."p.16.
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304 |bid. p. 8.

305 |bid. p. 37.

306 |bid. p. 37.

7 |bid. p. 42.

308 Schmid, C. U., C. Hertel, and H. Wicke, "Real Property Law and Procedure in the European Union :
National Report - Germany."p. 42.
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39 |bid. p. 8.

310 |bid. p. 38.
31 bid.

312 |bhid p. 42

313 |bid.

314 German Civil Code Section 1205 Creation

(1) To create a pledge, it is necessary for the owner to deliver the thing to the creditor and for both to agree

that the creditor is to be entitled to the pledge. If the creditor is in possession of the thing, agreement on the

creation of the pledge suffices.
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Building Right)**
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(2) The delivery of possession of a thing in the indirect possession of the owner may be replaced by the
owner transferring indirect possession to the pledgee and notifying the possessor of the pledging.

%15 German Civil Code Section 1223 Duty to return the pledged item; right to redeem the pledged item

(1) The pledgee is obliged to return the pledged item to the pledgor after the pledge is extinguished.

(2) The pledgor may demand the return of the pledged item in return for the satisfaction of the pledgee as
soon as the debtor is entitled to perform.

316 German Civil Code Section 1228 Satisfaction by sale of the pledged item

(1) The satisfaction of the pledgee from the pledged item is effected by sale.

(2) The pledgee is entitled to effect the sale as soon as the claim is due in whole or in part. If the object
owed does not consist in money, the sale is not permitted until the claim has been converted into a money
claim.

317 ddinnguang ddnnuawiinIsaian, "wsrs1vdyalAnswdddns w.a. 2562 : W%@uﬁqa§U313zﬁwﬁm Uszia
Anudunn nsEUINnTs LLassigJ‘;umauiumimswwwﬁwﬁayzﬁﬁG‘fﬂﬂzmmmamﬁaﬂ'zy:jaLLmsma."Mﬁw 45.

318 |SpaLfaniu.
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319 Foafeariu.

320 German Civil Code Article 873. Acquisition by agreement and registration

(1) The transfer of the ownership of a plot of land, the encumbrance of a plot of land with a right and the
transfer or encumbrance of such a right require agreement between the person entitled and the other person on
the occurrence of the change of rights and the registration of the change of rights in the Land Register, except
insofar as otherwise provided by law.

(2) Before the registration, the parties are bound by the agreement only if the declarations are notarially
recorded, or made before the Land Registry, or submitted to the Land Registry, or if the person entitled has
delivered to the other person an approval of registration that satisfies the provisions of the Land Register Code
[Grundbuchordnung].

321 Gesetz Uber das Erbbaurecht (Frbbaurechtsgesetz - ErbbauRG) Section 14 (1)

Fur das Erbbaurecht wird bei der Eintragung in das Grundbuch von Amts wegen ein besonderes
Grundbuchblatt

(Erbbaugrundbuch) angelegt. Im Erbbaugrundbuch sind auch der Eigentimer und jeder spéatere Erwerber des
Grundstlicks zu vermerken. Zur ndheren Bezeichnung des Inhalts des Erbbaurechts kann auf die

Eintragungsbewilligung Bezug genommen werden.
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322 Gesetz Uber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 10

(1) Das Erbbaurecht kann nur zur ausschlieflich ersten Rangstelle bestellt werden; der Rang kann nicht
geandert werden. Rechte, die zur Erhaltung der Wirksamkeit gegentiber dem o&ffentlichen Glauben des
Grundbuchs der Eintragung nicht bedurfen, bleiben aufer Betracht.

(2) Die Landesregierungen werden ermachtigt, durch Rechtsverordnung zu bestimmen, dass bei der
Bestellung des Erbbaurechts von dem Erfordernis der ersten Rangstelle abgewichen werden kann, wenn dies fur
die vorhergehenden Berechtigten und den Bestand des Erbbaurechts unschadlich ist.

323 Schmid, C. U., C. Hertel, and H. Wicke, "Real Property Law and Procedure in the European Union :
National Report - Germany."p. 10.

324 Gesetz Uber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 11

(1) Auf das Erbbaurecht finden die sich auf Grundstiicke beziehenden Vorschriften mit Ausnahme der §§ 925,
927, 928 des Burgerlichen Gesetzbuchs sowie die Vorschriften Uber Anspriiche aus dem Eigentum entsprechende
Anwendung, soweit sich nicht aus diesem Gesetz ein anderes ergibt. Eine Ubertragung des Erbbaurechts, die unter
einer Bedingung oder einer Zeitbestimmung erfolgt, ist unwirksam.

(2) Auf einen Vertrag, durch den sich der eine Teil verpflichtet, ein Erbbaurecht zu bestellen oder zu

erwerben, findet der § 311b Abs. 1 des Burgerlichen Gesetzbuchs entsprechende Anwendung.
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325 Schmid, C. U., C. Hertel, and H. Wicke, "Real Property Law and Procedure in the European Union : National
Report - Germany."p. 10.

326 Bettina Martins-Briinslow, "Erbbaurecht: GUnstige Alternative Zum GrundstUckskauf?," [Online] Accessed: 1
Aril 2022. Available from: https://www.drklein.de/erbbaurecht.html

27 |bid.

328 German Civil Code Section 1105. Statutory contents of the charge on land

(1) A plot of land may be encumbered in such a way that recurring acts of performance are to be made
from the plot of land to the person in whose favour the encumbrance is created (charge on land). It is also
possible to agree as the contents of the charge on land that the acts of performance to be made are adjusted to
changed circumstances without notice if, based on the requirements stipulated in the agreement, the type and
scope of the encumbrance of the land can be determined.

(2) The charge on land may also be created in favour of the current owner of another plot of land.
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329 Gesetz Uiber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 1

(1) Ein Grundsttck kann in der Weise belastet werden, daf} demjenigen, zu dessen Gunsten die Belastung
erfolgt, das verduferliche und vererbliche Recht zusteht, auf oder unter der Oberfléche des Grundstticks ein
Bauwerk zu haben (Erbbaurecht).

(2) Das Erbbaurecht kann auf einen fur das Bauwerk nicht erforderlichen Teil des Grundstticks erstreckt
werden, sofern das Bauwerk wirtschaftlich die Hauptsache bleibt.

(3) Die Beschrankung des Erbbaurechts auf einen Teil eines Gebaudes, insbesondere ein Stockwerk ist
unzuldssig.

(4) Das Erbbaurecht kann nicht durch auflésende Bedingungen beschrankt werden. Auf eine Vereinbarung,
durch die sich der Erbbauberechtigte verpflichtet, beim Eintreten bestimmter Voraussetzungen das Erbbaurecht
aufzugeben und seine Loschung im Grundbuch zu bewilligen, kann sich der Grundstlckseigentimer nicht berufen.

330 Gesetz Uber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 5

(1) Als Inhalt des Erbbaurechts kann auch vereinbart werden, daf3 der Erbbauberechtigte zur Verauferung des
Erbbaurechts der Zustimmung des GrundstUckseigentimers bedarf.

(2) Als Inhalt des Erbbaurechts kann ferner vereinbart werden, daf der Erbbauberechtigte zur Belastung des
Erbbaurechts mit einer Hypothek, Grund- oder Rentenschuld oder einer Reallast der Zustimmung des
Grundstuickseigentiimers bedarf. Ist eine solche Vereinbarung getroffen, so kann auch eine Anderung des Inhalts
der Hypothek, Grund- oder Rentenschuld oder der Reallast, die eine weitere Belastung des Erbbaurechts enthalt,
nicht ohne die Zustimmung des Grundstickseigentiimers erfolgen.

31 Gesetz Uber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 1(1)

Ein Grundstltck kann in der Weise belastet werden, daf3 demjenigen, zu dessen Gunsten die Belastung
erfolgt, das verauferliche und vererbliche Recht zusteht, auf oder unter der Oberflache des Grundstticks ein

Bauwerk zu haben (Erbbaurecht).
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332 German Civil Code Section 1094 Statutory contents of the real right of preemption

(1) A plot of land may be encumbered in such a manner that the person in whose favour the encumbrance
is created has a right of preemption against the owner.

(2) The right of preemption may also be created in favour of the current owner of another plot of land.

335 Gesetz Uiber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 12

(1) Das auf Grund des Erbbaurechts errichtete Bauwerk gilt als wesentlicher Bestandteil des Erbbaurechts. Das
gleiche gilt flr ein Bauwerk, das bei der Bestellung des Erbbaurechts schon vorhanden ist. Die Haftung des
Bauwerks flr die Belastungen des Grundstucks erlischt mit der Eintragung des Erbbaurechts im Grundbuch.

(2) Die §§ 94 und 95 des Burgerlichen Gesetzbuchs finden auf das Erbbaurecht entsprechende Anwendung;
die Bestandteile des Erbbaurechts sind nicht zugleich Bestandteile des Grundstiicks.

(3) Erlischt das Erbbaurecht, so werden die Bestandteile des Erbbaurechts Bestandteile des Grundstuicks.
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336 Gesetz Uber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 26

Das Erbbaurecht kann nur mit Zustimmung des Grundsttickseigentimers aufgehoben werden. Die
Zustimmung ist dem Grundbuchamt oder dem Erbbauberechtigten gegentiber zu erkldren; sie ist unwiderruflich.

337 Gesetz Uber das Erbbaurecht (Frbbaurechtsgesetz - ErbbauRG) Section 34

Der Erbbauberechtigte ist nicht berechtigt, beim Heimfall oder beim Erléschen des Erbbaurechts das Bauwerk

wegzunehmen oder sich Bestandteile des Bauwerks anzueignen.
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338 Gesetz Uiber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 12(3)

Erlischt das Erbbaurecht, so werden die Bestandteile des Erbbaurechts Bestandteile des Grundstlcks.

339 Gesetz Uiber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 27 (1)

Erlischt das Erbbaurecht durch Zeitablauf, so hat der Grundstlckseigentimer dem Erbbauberechtigten eine
Entschadigung fur das Bauwerk zu leisten. Als Inhalt des Erbbaurechts kénnen Vereinbarungen Uber die Hohe der
Entschadigung und die Art ihrer Zahlung sowie Uber ihre Ausschliefung getroffen werden.

340 Gesetz Uiber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 27 (3)

Der Grundstlckseigentimer kann seine Verpflichtung zur Zahlung der Entschadigung dadurch abwenden, daf3
er dem Erbbauberechtigten das Erbbaurecht vor dessen Ablauf fur die voraussichtliche Standdauer des Bauwerks
verlangert; lehnt der Erbbauberechtigte die Verlangerung ab, so erlischt der Anspruch auf Entschédigung. Das
Erbbaurecht kann zur Abwendung der Entschadigungspflicht wiederholt verlédngert werden.

341 Bettina v. Rhein, "Erbbaurecht Und Entschadigung Bei Ablauf," [Online] Accessed: 1 March 2023. Available

from: https://www.ra-vonrhein.de/entschadigung-bei-ablauf-eines-erbbaurechts/
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%42 Gerhard Wagner Joachim Zekoll, Introduction to German Law (Wolters Kluwer, 2018).p. 105.
33 |bid.
3% Gesetz Uiber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 5

(1) Als Inhalt des Erbbaurechts kann auch vereinbart werden, daf3 der Erbbauberechtigte zur Verauferung des
Erbbaurechts der Zustimmung des GrundstUckseigentimers bedarf.

(2) Als Inhalt des Erbbaurechts kann ferner vereinbart werden, daf der Erbbauberechtigte zur Belastung des
Erbbaurechts mit einer Hypothek, Grund- oder Rentenschuld oder einer Reallast der Zustimmung des
Grundstuickseigentiimers bedarf. Ist eine solche Vereinbarung getroffen, so kann auch eine Anderung des Inhalts
der Hypothek, Grund- oder Rentenschuld oder der Reallast, die eine weitere Belastung des Erbbaurechts enthalt,

nicht ohne die Zustimmung des Grundstickseigentiimers erfolgen.
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National Report - Germany."p. 85.
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347 Schmid, C. U., C. Hertel, and H. Wicke, "Real Property Law and Procedure in the European Union :
National Report - Germany."p. 86.
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350 German Civil Code Section 1193. Termination

(1) The principal of the land charge only falls due until after prior notice of termination. Both the owner and
the creditor are entitled to give notice. The notice period is six months.

(2) Diverging provisions are admissible. If the land charge serves as security for a monetary receivable, a
provision derogating from subsection (1) is not permissible.

351 German Civil Code Section 1192 Applicable provisions

(1) The land charge is governed by the provisions on mortgages with the necessary modifications, unless the
fact that the land charge requires the existence of a claim leads to a different conclusion.

(1a) If the land charge has been established as security for a claim (security land charge), defences to which
the owner is entitled with regard to the land charge on the basis of the security contract with the previous
creditor, or which emerge from the security contract, may also be imposed on any acquirer of the land charge;

section 1157 sentence 2 does not apply in this respect. Section 1157 remains unaffected in other respects.

(2) Interest on a land charge is governed by the provisions on interest on a mortgage claim.
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352 Schmid, C. U., C. Hertel, and H. Wicke, "Real Property Law and Procedure in the European Union :
National Report - Germany."p. 89.

53 German Civil Code Section 873. Acquisition by agreement and registration

(1) The transfer of the ownership of a plot of land, the encumbrance of a plot of land with a right and the
transfer or encumbrance of such a right require agreement between the person entitled and the other person on
the occurrence of the change of rights and the registration of the change of rights in the Land Register, except
insofar as otherwise provided by law.

(2) Before the registration, the parties are bound by the agreement only if the declarations are notarially
recorded, or made before the Land Registry, or submitted to the Land Registry, or if the person entitled has
delivered to the other person an approval of registration that satisfies the provisions of the Land Register Code
[Grundbuchordnung].

354 German Civil Code Section 1115 Registration of the mortgage

(1) Upon the registration of the mortgage, the creditor, the amount of the claim and, where the claim bears

interest, the rate of interest, and if other supplementary payments are to be made, their amount, must be stated
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in the Land Register; apart from this, in order to describe the claim, reference may be made to the consent to
registration.

(2) Upon the registration of the mortgage for a loan by a credit institution whose articles of association have
been publicly disclosed by the public authority responsible, reference to the articles of association is sufficient to
designate the supplementary payments apart from the interest that are to be made in accordance with the
articles of association.

3% German Civil Code Section 1116 Certificated and uncertificated mortgage

(1) A mortgage certificate shall be issued on the mortgage.

(2) The issue of the certificate may be excluded. This exclusion may also be effected subsequently. The
exclusion requires the agreement of the creditor and of the owner as well as registration in the Land Register; the
provisions of section 873 (2) and of sections 876 and 878 apply with the necessary modifications.

(3) The exclusion of the issue of the certificate may be cancelled; the cancellation takes place in the same
way as the exclusion.

356 German Civil Code Section 1117 Acquisition of the certificated mortgage

(1) If the issue of a mortgage certificate is not excluded, the creditor acquires the mortgage only when he is
provided with the certificate by the owner of the plot of land. The provisions of section 929 sentence 2 and
sections 930 and 931 apply to the delivery.

(2) The delivery of the certificate may be replaced by the agreement that the creditor is to be entitled to
have the Land Registry deliver the certificate to him.

(3) If the creditor is in possession of the certificate, it is presumed that delivery has taken place.



134

drunsalnisuseiunialuiinidsdsasuses (Buchgrundpfandrecht) fiainanillasudnslu
maUseiuniitudausniseamedouaiaanysel®’

(% S

4) dnsunsaln1suseAuniinuudnues (Hypothek) AaWeszan1milsenang

WntikaggnuiliiiunUseiutuazdesinaanysaluvaeiilainisdiues (Hypothek)™®

2.4.3  n13UssliuyaA1vasand Erbbaurecht

n15Usziuyaf1ve9dnS Erbbaurecht @ 115035 lag 1@ e naNIN U9
Soenisusziiusiniadanasuning (Immobilienwertermittlungsverordnung -
ImmoWertV) §ausinglude 22 - 23 uagde 49 - 50 FauTawuIUfTRTIFIBN1TU ST LT
138771 Wertermittlungsrichtlinien - WertR 06

[

nsUseIduyaA1veddns Erbbaurecht dnannisnaluludsll
1) @n3 Erbbaurecht way NAUNTANS Erbbaurecht 8¢ (Erbbaugrundsttick) +Ju
daszaniu JsdesUsudiuiduseusianuenaiamnainiu®’

'
a0

2) n15UszuyaAd@ns Erbbaurecht AoaWasUNIINTY ey 19inenedns

o

Erbbaurecht (Erbbaurechtsvertrag) Inewanzegnabeladasneg fuielui®®

- yad1vesAldusslovdfiduiidvesifuaiusaiFonldaingmssans
Erbbaurecht (Hohe des erzielbaren Erbbauzinses)

- anudululdlunisusuasulenialunisyans Erbbaurecht 114
Uselevilf199 (Anpassungsmoglichkeiten) Ly agode dion1smdiud ’J’mqﬂizaﬂﬁsus]
Hudu

- szpznmnduntesgvesdns Erbbaurecht

37 Schmid, C. U., C. Hertel, and H. Wicke, "Real Property Law and Procedure in the European Union :
National Report - Germany."p. 37.

*%8 |bid.

9 Wertermittlungsrichtlinien — WertR 2006 p.42

%60 |bid.
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361 |bid.

362 |bid p.42

363 |bid p.43

%4 Erbbaurechtsgesetz - ErbbauRG Article 18
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Eine Hypothek an einem Erbbaurecht auf einem inléndischen Grundstick ist fur die Anlegung von
Mindelgeld als sicher anzusehen, wenn sie eine Tilgungshypothek ist und den Erfordernissen der §§ 19, 20
entspricht.

365 Silke Herrmann, "Tilgungshypothek," [Online] Accessed: 1 March 2023. Available from:
https://www.immobilienfinanzierung.de/lexikon/tilgungshypothek/

366 Erbbaurechtsgesetz - ErbbauRG Section 19(1)

(1) Die Hypothek darf die Hélfte des Wertes des Erbbaurechts nicht Ubersteigen. Dieser ist anzunehmen
gleich der halben Summe des Bauwerts und des kapitalisierten, durch sorgfaltige Ermittlung festgestellten
jahrlichen Mietreinertrags, den das Bauwerk nebst den Bestandteilen des Erbbaurechts unter Berlcksichtigung
seiner Beschaffenheit bei ordnungsmafiger Wirtschaft jedem Besitzer nachhaltig gewdhren kann. Der

angenommene Wert darf jedoch den kapitalisierten Mietreinertrag nicht Ubersteigen.
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367 Erbbaurechtsgesetz - ErbbauRG Section 19(2)

(2) Ein der Hypothek im Range vorgehender Erbbauzins ist zu kapitalisieren und von ihr in Abzug zu bringen.

Dies gilt nicht, wenn eine Vereinbarung nach § 9 Abs. 3 Satz 1 getroffen worden ist.



138

el Anlduseloviluifu (Erbbauzins) aefiysuansaiduneunselifiansailaain

v

aeureanisaanziiou nanfs mnldasnzideuarldusslovidlunmu (Erbbauzins) 1o

o a a1 = a a A I [y o X o A Y1 1
NINYANTNOUNTIANLLUBUANT Erbbaurecht iwardudsenun1svseny ﬂimﬂ@m&@lﬂ')’]ﬂﬂ

a a a

TaUszlevulunfu (Erbbauzins) dusuansluainunay

]

YNFAIDEUYU

- @3 Erbbaurecht dfuunszuziiaidn 30 U

- Alduselewilufinu (Erbbauzins) %a;ﬁmq%m% Erbbaurecht #a39155wn
Waasiiaulaun 60,000 vmeed

a

- UszununsaldusslesdlunAuNans@ns Erbbaurecht A998 kNL1UD

Y
1J

Anuduamaulnulawn 30 x 60,000 Wity 1,800,000 U
mnuuEunoaliilanuains 19(1) lawa 2,750,000 v nmudIegenouni
WA ldUselevilunau (Erbbauzins) 1190 Fawiuiuiienalifvindu 2,750,000 -

1,800,000 = 950,000 um

0¢13l3fin1a Mngn53anS Erbbaurecht mnasfuli1vesiifulazldiuauiusey
INFTUTIUDININNINTT 9(3) UNINNUIY ErbbauRG na13Ae anadlidnsdnues
(Hypothek) fFuansluddunousldusslowiluifiu (Erbbauzins) uazmnadlianslualy
Usglewflufifu (Erbbauzinsreallast) famsag ulveiin1sdsduansdnues (Hypothek) ndl
ssnanlidenihaldussloniluifu (Erbbauzins) ansinesnatnduiuiuiionalsilima
11931 19 (1)

Y

(4) wm31 20(1) winguue ErbbauRG mvuaeulylunisiisentuglinsil

' [
a

1) fesinunlidnisanasuesnanUetiuinUuLess) ANaIAUNIAILANTY 3
donmaesiunanNaLSee Tilgungshypothek 7lananaluneumnii

2) famnuaasuisenilegndimanniely 4 Tuaniunlasulug
3) feaninuaiaitisuilliiaseduegrsdiiganiely 10 Uneunans

1%
a

Erbbaurecht CAUANAY
4) Aeennualiszezainsiseuibdunuiuluninssesnanilgdnsunis

nAdnvsouas ANEONIIANNNUYTUBIDIAITAURENNITNAATYFAIERS



139

I~ 1

(5) 11931 20(2) wenguune ErbbauRG nnuneulusesengfiduniont

Y

a

999 03 Erbbaurecht fiazuundunanussiu Ineszyin@ns Erbbaurecht 936098isnss
a1 tpefignnsuwiinIsHout senliuseAunuuins 20(1) daduldlalnegnssdns

Erbbaurecht #3agaunendnsaslasuselaanans Erbbaurecht™®

2.5  A5n15UsAUnanUsenunsalans Erbbaurecht

nannguanedsRuafveteesiuluaaunignUygludiun 8 Wms1 704 - 1ms

945) YRINYNUNLITNANTUIAUUN UL (Zivilprozessordnung) Taen1sUsAuARNTH]

LY

affdendedligissduiitugnyaflilunins 803 fewnnst 882a waznsdiafitlalle

=3

Y

SenFedbidrsuiludidugningfliluuingd 883 Gaunsn 898 drunisdeduaily

e

adamTunInddafauTInlunedns Erbbaurecht gninyaililuuing 864 fiauns 871

Ly

waedagnUnyalabiiandnlungvunenisuignennalakaemMsusmsningnanuseiu (Gesetz

A7)

Uber die Zwangsversteigerung und Zwangsverwaltung)*®®

L‘ViG]LL‘VNﬂ’]ﬁ‘lJ\‘iﬂUViaﬂ‘Uiuﬂumﬂﬂﬂﬂﬁﬂuﬂi’iﬂu IR mmrﬂmwaﬂﬂiuﬂuua f}\lﬁ‘U

Y
&

n&NUTEAU nf0819TY 1HaATURMUATEELIIaIT LN LLazQﬂwumumlmwswuiw
ATUEIU dmiuni1suseiuniliuyu Grundschuld dslallaendenisiegvesniiusesiu (non-

accessory security) Adeya1819959 M MUAwntlun sTRUnanUsEiulaedg19daselnely

Y

368 Erbbaurechtsgesetz - ErbbauRG Section 20

(1) Die planmaige Tilgung der Hypothek muf
1. unter Zuwachs der ersparten Zinsen erfolgen,
2. spatestens mit dem Anfang des vierten auf die Gewdhrung des Hypothekenkapitals folgenden
Kalenderjahrs beginnen,
3. spatestens zehn Jahre vor Ablauf des Erbbaurechts endigen und darf
4. nicht langer dauern, als zur buchmaigen Abschreibung des Bauwerks nach wirtschaftlichen
Grundsatzen erforderlich ist.

(2) Das Erbbaurecht mufz mindestens noch so lange laufen, daf3 eine den Vorschriften des Absatzes 1
entsprechende Tilgung der Hypothek fur jeden Erbbauberechtisten oder seine Rechtsnachfolger aus den Ertragen
des Erbbaurechts méglich ist.

%% Marcus Mack Burkhard Hess, Civil Enforcement in Germany (2006).p. 655.
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370 "Real Estate Finance Law in Germany," [Online] Accessed: 5 June 2022. Available from:
https://cms.law/en/int/expert-guides/cms-expert-guide-to-real-estate-finance/germany

37 German Civil Code Article 1193 - Termination

(1) The principal of the land charge only falls due until after prior notice of termination. Both the owner and
the creditor are entitled to give notice. The notice period is six months.

(2) Diverging provisions are admissible. If the land charge serves as security for a monetary receivable, a
provision derogating from subsection (1) is not permissible.

372 André Bonne, "Grundschulden Und Hypotheken," [Online] Accessed: 5 June 2022 Available from:
https://www.notariat-sasel.de/de/grundschulden-und-hypotheken

373 bid.

374 Zivilprozessordnung Article 866. Types of Enforcement
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(1) Foreclosure on a property takes place through the entry of a security mortgage for the claim, through
foreclosure auction through forced administration.

(2) The obligee can demand that one of these measures be carried out alone or in addition to the others.

(3) A security mortgage (Paragraph 1) may only be entered for an amount of more than 750 euros; Interest is
not taken into account if it is asserted as an ancillary claim. A uniform security mortgage can be registered on the
basis of several debt instruments owed to the same creditor.

375 Gesetz Uiber die Zwangsversteigerung und die Zwangsverwaltung Section 15

The enforced auction of a plot of real estate shall be ordered by the court responsible for execution upon
application.

376 Gesetz Uiber die Zwangsversteigerung und die Zwangsverwaltung Section 20

(1) The order for enforced auction shall be applicable in favour of the creditor as a seizure of the plot of real
estate.

(2) The seizure shall also encompass those objects as to which the mortgage extends concerning the plot of
real estate.

377 Gesetz Uber die Zwangsversteigerung und die Zwangsverwaltung Section 35

The auction shall be conducted by the court responsible for execution.
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2. MTuARIUInITnIndiauinasdanisselaainadamnsuning

(Zwangsverwaltung)

WanilgSundndseiuenasunssuiunisiisenit nmsusmsnindndanyseiu
(Zwangsverwaltung) lagsosualiFaumIfaaIninauUImInsng (Zwangsverwalter) 1o
Seniiuangviseselaaug Mnedmsunindunud mlgsundnuseiuwasuimsdanis
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378 Gesetz Uber die Zwangsversteigerung und die Zwangsverwaltung Section 109

(1) The costs of the proceedings shall be deducted from the proceeds of the auction in advance with the
exception of the costs arising from the court order commencing the proceedings, the joinder of a creditor, the
acceptance of the highest bid, or subsequent hearings concerning the distribution.

(2) The excess amount shall be distributed among those rights that are to be covered by payment.

379 Bonnep, A., "Grundschulden Und Hypotheken."

380 Gesetz Uiber die Zwangsversteigerung und die Zwangsverwaltung Section 110

Rights that were not timely registered or credibly demonstrated despite the specific demand in section 37
no. 4 shall be ranked lower than the other rights in the distribution.

*81 "Das Zwangsversteigerte Erbbaurecht — Und Die Schuldrechtliche Anpassung Des Erbbauzinses," [Online]
Accessed: 1 March 2023. Available from: https://www.rechtslupe.de/zivilrecht/das-erbbaurecht-anpassung-
3125944



143

(%
o

Winlldduiiaes wasidmiadudnlyaunimeldniseniiuainedmisunsndiuasgn

INATTAIUNUA 2

%82 "Real Estate Finance Law in Germany." "Real Estate Finance Law in Germany."
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Uszananguauiewnsl§uaa (Code Civil des Francais) 81 2,534 11a51 wuailu 3
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¢l o °o v = 384
dUYIUNEALATEIALYNER

n3ng (biens) AuLIRI1 516 wisUszananguutsunansuaauUady 2 Usean de

#9113UN5NE (meubles) waradInsuNsNe (immeubles)®®

danSunSng (immeubles) hualetdy 3 Useinn auuinsi 517 wiauszuna

ngvnewnelsaea’® Toun

(1) Les immeubles par nature laun ad9n13unsnglassssusif F9N15U

'
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AN U AISUNSNIINANVAENIINIBAIN LU DAY hazEIdaRafuNAdun150175 1w
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Y o9y & Aa ' Aa Aoy o sSa  3g7
RRIGMR] mu13JW7fW§imV|ﬂﬁﬁ']EJVlmﬂ@%ﬂ‘U'Vl@I‘LlG]i']‘UL'Vl']VlEN‘llIQﬂ@@ﬂ']ﬂV]@lu

38 yysding gassaulay, "sEuunguinevesUsEinAn1Auglsy," in lanaisnisaauyainssuungrangneuas

snsUszinad Thai and Foreien Legal Systems.wii 123.

384 | Spalfeniu.

385 Code Civil des Francais Article 516. Tous les biens sont meubles ou immeubles.

386 Code Civil des Francais Article 517. Les biens sont immeubles, ou par leur nature, ou par leur destination,

ou par l'objet auquel ils s'appliquent.
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(3)  Les immeubles par Uobjet lgin ﬁw%ﬁaeﬂjmﬁaaé’wﬁw%’wéﬁgﬁwaw (les
droits réels immobiliers) nanafe ns5uANS (Le droit de propriété) niweansuszLnnania
FAnounssuans (Les demembrements du droit de propriéte) Wy ansiAuiu (usufruit)
anslaany (droits d'usage) @ns01#8 (droit d'habitation) N15¢31881 (servitude) N5
$1ue4 (hypotheque) AnSn1siiseezeny (Emphyteotique) AnSiniionisneadis (Bail
construction) Wudu wagsiuivdnifieziiunieeadmduning (actions) W n1senidn
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grunamidensndlnensa (droit immediat sur la chose) lduA n55uaW3 (Le droit de

propriété) kasnsneansusstnniInnnfaneunssuans (Les démembrements du droit de

37 A, E. Anton F. H. Lawson, L. Neville Brown, Introduction to French Law (Great Britain: Oxford University,
1967).p. 89.

388 |bid.

389 |bid. p. 90.

390 Code Civil des Francais Article 526. Sont immeubles, par l'objet auquel ils s'appliquent:

L'usufruit des choses immobilieres;
Les servitudes ou services fonciers;

Les actions qui tendent a revendiquer un immeuble.
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1598 (hypotheque) Wumsuseiunillagedumnsunind suwuunilagadydaoy

o

Tunnsn 2385 - 1051 2474 Tnegdueshidrdedeunnududveduedmnsunindliun

391 "Droits Réels Et Droits Personnels," [Online] Accessed: 6 May 2022. Available from:
https://www.lemondepolitique.fr/cours/droit_civil_biens/droits_reels_droits_personnels/droits-reels-et-droits-
personnels.html

2 |bid.

%93 Code Civil des Francais Article 2375. Les sretés sur les immeubles sont les privileges, le gage immobilier

et les hypotheques.
La propriété de limmeuble peut également étre retenue ou cédée en garantie.

3% |bid.
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3% F. H. Lawson, A. E. A,, L. Neville Brown, Introduction to French Law.p. 123.

3% Code Civil des Francais Article 2386. L'hypothéque n'a lieu que dans les cas et suivant les formes

autorisés par la loi.

7 Code Civil des Francais Article 2387. L'hypotheéque est légale, judiciaire ou conventionnelle.

3% F, H. Lawson, A. E. A, L. Neville Brown, Introduction to French Law.p. 125.

39 |bid. p. 125.
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0 |bid. p. 124.
€01 |bid. p. 126.
402 Code Civil des Francais Article 2379

Le gage immobilier est l'affectation d'un immeuble en garantie d'une obligation avec dépossession de celui

qui la constitue.

403 Code Civil des Francais Article 2381. Le créancier percoit les fruits de limmeuble affecté en garantie a
charge de les imputer sur les intéréts, s'il en est du, et subsidiairement sur le capital de la dette.

Il est tenu, a peine de déchéance, de pourvoir a la conservation et a l'entretien de limmeuble et peut y
employer les fruits percus avant de les imputer sur la dette. Il peut a tout moment se soustraire a cette
obligation en restituant le bien a son propriétaire.

904 F_H. Lawson, A. E. A,, L. Neville Brown, Introduction to French Law.p. 128.
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412 Code rural et de la péche maritime Article L451-1. Le bail emphytéotique de biens immeubles confére

au preneur un droit réel susceptible d'hypothéque; ce droit peut étre cédé et saisi dans les formes prescrites
pour la saisie immobiliere.
Ce bail doit étre consenti pour plus de dix-huit années et ne peut dépasser quatre-vingt-dix-neuf ans ; il ne

peut se prolonger par tacite reconduction.

43 Code rural et de la péche maritime Article L451-11. Le preneur a seul le droit de chasse et de péche et
exerce a l'égard des mines, carriéres et tourbiéres tous les droits de l'usufruitier.

‘4 dhrnngunng dEnnuaYIENITAaNT, "wirs1vlyRnSngd@dns w.a. 2562 : w%auﬁﬂagﬂmszﬁwﬁzy Usein
Anudunn nsEUINnTs LLassigJ‘;umauiumw57WixiwﬁtyzﬁaﬁqﬂénmmamﬁﬁﬂigiﬁﬁLwiqsmﬁ."wﬁw 42.

15 \nAun AuSassd, "asunsdununIvIms ninddedns... inselleidwiudnamuedsny, gatsvth 11.
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MU8A1Y (par le notaire) Ald nadldya1319Tulnegdyq Adymifesamnludygy,

420 Code de la Construction et de Uhabilitation Article L251-8. Les dispositions des troisiéme et quatriéme

alinéas de larticle L. 251-3, ainsi que celles de l'avant dernier alinéa de larticle L. 251-5 sont d'ordre public.
21 |bid.

922 Code de la construction et de lhabitation Article L251-1. Constitue un bail a construction le bail par

lequel le preneur s'engage, a titre principal, a édifier des constructions sur le terrain du bailleur et a les conserver
en bon état d'entretien pendant toute la durée du bail.
423 "Contrat De Bail A Construction," [Online] Accessed: 1 August 2022. Available from:

https://www.documents.fr/contrat-de-bail-a-construction.html
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2% |bid.
425 |bid.

426 Code de la construction et de 'habitation Article L251-1. Il est conclu pour une durée comprise entre dix-

huit et quatre-vingt-dix-neuf ans. Il ne peut se prolonger par tacite reconduction.

927 Code de la construction et de ['habitation Article L251-5. Le prix du bail peut consister, en tout ou partie,
dans la remise au bailleur, a des dates et dans des conditions convenues, d'immeubles ou de fractions
d'immeubles ou de titres donnant vocation a la propriété ou a la jouissance de tels immeubles.

S'il est stipulé un loyer périodique payable en especes, ce loyer est affecté d'un coefficient révisable par
périodes triennales comptées a partir de 'achévement des travaux. Toutefois, la premiére révision a lieu au plus

tard dés l'expiration des six premiéres années du bail.
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11757 L251-3%"

428 Code de la construction et de 'habitation Article L251-3. Le bail a construction confére au preneur un

droit réel immobilier.

429 Code de la construction et de ['habitation Article L251-3. Ce droit peut étre hypothéque, de méme que
les constructions édifiées sur le terrain loué ; il peut étre saisi dans les formes prescrites pour la saisie
immobiliére.

430 Code de la construction et de 'habitation Article L251-1. Le bail a construction est consenti par ceux qui

ont le droit d'aliéner et dans les mémes conditions et formes.

%1 Code de la construction et de 'habitation Article L251-3. Le bail a construction confére au preneur un

droit réel immobilier.
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Ce droit peut étre hypothéqué, de méme que les constructions édifiées sur le terrain loué ; il peut étre saisi
dans les formes prescrites pour la saisie immobiliere.

Le preneur peut céder tout ou partie de ses droits ou les apporter en société. Les cessionnaires ou la
société sont tenus des mémes obligations que le cédant qui en reste garant jusqu'a l'achevement de l'ensemble
des constructions que le preneur s'est engagé a édifier en application de larticle L. 251-1.

Le preneur peut consentir les servitudes passives indispensables a la réalisation des constructions prévues
au bail.

432 |bid.

43 |bid.

44 Code de la construction et de 'habitation Article L251-4. Le preneur est tenu de toutes les charges, taxes

et impots relatifs tant aux constructions qu'au terrain.

Il est tenu du maintien des constructions en bon état d'entretien et des réparations de toute nature. Il n'est
pas obligé de reconstruire les batiments s'ils ont péri par cas fortuit ou force majeure ou, s'agissant des batiments
existant au moment de la passation du bail, par un vice de construction antérieur audit bail. Il répond de
l'incendie des batiments existants et de ceux qu'il a édifiés.

Sauf stipulation contraire du bail, il peut démolir, en vue de les reconstruire, les batiments existants.

35 Ibid.



156

8) Fauanad1auunaunn

v

Tut309nN55UENTV0I91ANTNTBAIUANAS 19NN T IAS19TUTENINNIAUALIALYN
Y Y

Adrenarimuannadludygaiionisneasns (Bail a construction) 1iaeslsala wan

nstlgdalilddmualidunisane Wedyywirdugeadigliagndudiveseinismie

£%
¥ v a

daanasaglasuyssleviannmsiaunusulsenau nalduluauunns L251-2%

9)  nsEugAvLdayyLY

1
I =

Ty Litenisneasne (Bail a construction) anadugnaselsfasio Ul
- WeAsuivuaTEuza Nt Ndy g’

a a o a GLBJQJ 1 Qy 438
- LUBANANATNNINGI waigmﬂL%ﬂauqmaq
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- WeemsvisedsUgnasiauuadwnsuningigngninateiliesnnmnnisaisu
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436 Code de la construction et de U'habitation Article L251-2. Les parties conviennent de leurs droits

respectifs de propriété sur les constructions existantes et sur les constructions édifiées. A défaut d'une telle
convention, le bailleur en devient propriétaire en fin de bail et profite des améliorations.

%7 Code de la construction et de 'habitation Article L251-6. Les servitudes passives, autres que celles

mentionnées au quatriéme alinéa de larticle L. 251-3, privileges, hypothéques ou autres charges nées du chef du
preneur et, notamment, les baux et titres d'occupation de toute nature portant sur les constructions, s'éteignent
a l'expiration du bail sauf pour les contrats de bail de locaux d'habitation.

Cependant, lorsque le bail prévoit une possibilité d'achat du terrain par le preneur dans le cadre d'une
opération d'accession sociale a la propriété et que le preneur leve l'option conformément au quatrieme alinéa
de larticle L. 251-1, les priviléges et hypothéques du chef du preneur inscrits avant la levée de l'option ne
s'éteignent pas a 'expiration du bail mais conservent leurs effets, jusqu'a leur date d'extinction, sur limmeuble
devenu la propriété du constituant. Ils s'étendent de plein droit au terrain et peuvent garantir les préts consentis
pour l'acquisition dudit terrain.

Par ailleurs, si le bail prend fin par résiliation judiciaire ou amiable, les privileges et hypothéques mentionnés
au premier alinéa et inscrits, suivant le cas, avant la publication de la demande en justice tendant a obtenir cette
résiliation ou avant la publication de 'acte ou de la convention la constatant, ne s'éteignent qu'a la date
primitivement convenue pour l'expiration du bail.

438 |bid.

49 Ibid.
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440 Code de la construction et de l'habitation Article L251-7. Si pendant la durée du bail les constructions

sont détruites par cas fortuit ou force majeure, la résiliation peut, a la demande de l'une ou l'autre partie, étre
prononcée par décision judiciaire, qui statue également sur les indemnités qui pourraient étre dues.

41 Code de la construction et de l'habitation Article L251-1. Toutefois, lorsque le bail prévoit une possibilité

d'achat du terrain par le preneur dans le cadre d'une opération d'accession sociale a la propriété dans les
conditions prévues par la section 1 du chapitre Ill du titre IV du livre IV du présent code et que le preneur leve

l'option, le bail prend fin a la date de la vente, nonobstant les dispositions du troisiéme alinéa.
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42 "Contrat De Bail A Construction." "Contrat De Bail A Construction.”
43 |bid.

44 Code rural et de la péche maritime Article L451-1. Le bail emphytéotique de biens immeubles confére

au preneur un droit réel susceptible d'hypothéque; ce droit peut étre cédé et saisi dans les formes prescrites
pour la saisie immobiliere.

Ce bail doit étre consenti pour plus de dix-huit années et ne peut dépasser quatre-vingt-dix-neuf ans ; il ne
peut se prolonger par tacite reconduction.

45 Code de la construction et de 'habitation Article L251-3. Ce droit peut étre hypothéqué, de méme que

les constructions édifiées sur le terrain loué ; il peut étre saisi dans les formes prescrites pour la saisie

immobiliere.



159

'
va o

ﬁy’aﬁLﬁaﬁmsmmismaﬂgwmaLLW'@N%"QLﬂaé’uLﬂuwﬂ’ﬁwmmlﬂwudﬂ dlodnsau
deyey11915v82819 (Emphytéotique) wagdnsniudyayndniianisneadne (Bail a
construction) Adnwaugidunsnedns (droit reel immobilier) gauviliansaanaiandu
adm3undng (immeubles) Ussnnuilsiisandn Les immeubles par Uobjet anauins,
526 ﬂizﬁ'ﬁqmmiaﬁmmﬁ@ﬁj@L%Iaamiﬂwﬁ’w‘f‘juuaé’wﬁm%’wé (Des stretés sur les

immeubles) Tul383n1331U04 (hypothéques) MmuUszaIaN) B LNINSLAaulg AUl

wntUnITuNINgT 2388 wisUszudanguanewnisaea Galanivualaninedns

Pl9m1a18 (droits réels immobiliers) F9a71awanasuiulatun1anisaiaiuisaunlusnueg

[ (%
o Y o 1

1A% Fauna@ndaudyit1seege (Emphytéotique) wazdnsniudmgygiiianns
1 o/ . . =3 o J P [y ) A v a
Aoa31e (Bail a construction) fianatiluinueaiiadseiunistrsenilanuusunngvuie

AINAD

3.4.1  vwanNINSUNENSANYYRIZ8Te1 (Emphytéotique) wazansnudayayn

WNBNI5NBE519 (Bail a construction) U191UBY

B9 NUsEUIanguINENITINEAIRATNITUTENINIMELE (Code rural et de la
péche maritime) FIUY e A1192181503d Y QY11919282812 (Emphytéotique) LazUszuia
novanenIsneaskasine1de (Code de la Construction et de Uhabilitation) aUsya)
1eLFesdygiiten1sneasny (Bail & construction) lallannuandninasinisunanseu
& v a a = & A= Y o o ¢ ° o
Junsweandiumardundrueadunsaniy nsdidsdosdvdninaginissiueswilululseina

nVENeLar T AaNn gAY

naillddnanludnsaududissezenn (Emphytéotique) wiaansaudaymian
\en1sneasns (Bail a construction) Jiindadugmssdvzerainlduedaenisindnyy iy

wiladeruldmilieduesdnsaenany Msiuesguuuuiisendt Msdnuedlagna vadyey)

46 Code Civil des Francais Article 2388. Sont susceptibles d'hypotheques tous les droits réels immobiliers qui

sont dans le commerce.
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%7 Bulletin Officiel des Finances Publiques, "Rec - Sureties and Guarantees of Collection - Common Law of
Mortgages - Effects of the Registration of a Mortgage and Possible Consequences,” [Online] Accessed: 20
November 2022. Available from: https://bofip.impots.gouv.fr/bofip/1786-PGP.htmV/identifiant%3DBOI-REC-GAR-
10-20-10-40-20181228

4% Code Civil des Francais Article 2409. L'hypotheque conventionnelle est consentie par acte notarié.

%9F. H. Lawson, A. E. A,, L. Neville Brown, Introduction to French Law.p. 126.

40 |bid.
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3.43 321281n113597U84 (La durée de validité de l'inscription d'hypothéque)
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1031 2429 witlszinang ekl uaalairuasseziain1sIueslin

1 Ibid.

%2 Code Civil des Francais Article 2418 Les hypothéques légales, judiciaires et conventionnelles n'ont rang

que du jour de leur inscription prise au fichier immobilier, dans la forme et de la maniére prescrites par la loi.

Par exception, 'hypotheque prévue au 3° de l'article 2402 est dispensée d'inscription. Elle prime toutes les
autres hypothéques pour l'année courante et pour les deux derniéres années échues. Elle vient en concours
avec ['hypotheque du vendeur et du préteur de deniers pour les années antérieures.

Lorsque plusieurs inscriptions sont prises le méme jour relativement au méme immeuble, leur rang respectif
est déterminé comme suit, quel que soit l'ordre qui résulte du registre prévu a l'article 2447:

-l'inscription d'une hypothéque égale est réputée d'un rang antérieur a celui de linscription d'une
hypotheque judiciaire ou conventionnelle ; et s'il y a plusieurs inscriptions d'hypotheques légales, elles viennent
en concurrence, sauf s'il s'agit de 'hypothéque spéciale du vendeur et de 'hypotheque spéciale du préteur de
deniers, la premiere étant réputée antérieure a la seconde;

-en présence de plusieurs inscriptions d'hypotheques conventionnelles ou judiciaires, celle qui est prise en
vertu du titre portant la date la plus ancienne est réputée d'un rang antérieur; et si les titres ont la méme date,

elles viennent en concurrence.



162

[
[y

(1) nsdlladinisseyiuasuiivuadiseniivietuasumruatseni g

(e

[

n13d1uesinaliiiu 1 Yduudiuasuiruadisenivseiunsuivuatissniliuanying

J 1 < o 4 a ) o 1 = 453 % 1 1
LLG]@EJ’]QI?HG]’]&JﬁSEJBL’Jﬁ’]ﬂ’]iﬂ’m@ﬂ‘ﬂ%@@ﬂlmmu 50 YUUBATUIANZLUEU™ 8NAIBYITU

n. nHUsEsIUATUMTUALIa1TNsElLIUN 31 SwIAY 2565 N1531UBIEdlNaauD gl

Autudl 31 Suneu 2566

~ ~ ° & o A & ° °
9. NSAIANLLTYUINUBINWATUN 1 UNIIAN 2535 nilUsesIuASURTUAIANTISE Y
JUN 1 un1AN 2585 N1s59NURIREiNadunIlALIUA 1 unsiAY 2585 na1dfe ludu 50 U

FULATUINNLL UL U LD

) nsalliladnisseytuasuivuatiseniivsefuasuimuntiseniliuaaie

o a 1 a ap v 1 a 454 > 1 1 a o g-J/ 1 d‘

nM5aUBIariinaliiu 50 UdukaTuanngdaou®® anfog19ay 3N T8 UTIUBIAILATUN

1 uns1ay 2535 Taglulamuuaiudiseni ns9nussasinasudsliiuiuf 1 unsiay 2585
nanAe luiy 50 Yduwaiuaanzideuinuss

[ [

(3) NSATUASUANUATITENUNIDTUATUNINUATISENUTUAAYINENATUNDUNI

q

NFUAUTUIANLLTEUTIUDY NN5T1Ueaziinaliiy 10 Yduwsiuaanzlou®® anmaeng

453 Code Civil des Francais Article 2429. Si le principal de l'obligation garantie doit étre acquitté a une ou

plusieurs dates déterminées, la date extréme d'effet de l'inscription prise avant l'échéance ou la derniére
échéance prévue est, au plus, postérieure de un an a cette échéance, sans toutefois que la durée de linscription
puisse excéder cinquante années.

Sil'échéance ou la derniere échéance est indéterminée, notamment dans le cas prévu a larticle L. 315-1 du
code de la consommation, ou si l'hypothéque est assortie d'une clause de rechargement prévue a l'article 2416,
la durée de linscription est au plus de cinquante années au jour de la formalité.

Sil'échéance ou la derniere échéance est antérieure ou concomitante a linscription, la durée de linscription
est au plus de dix années au jour de la formalité.

Lorsque la sUreté garantit plusieurs créances et que celles-ci sont telles que plusieurs des trois alinéas
précédents sont applicables, le créancier peut requérir soit, pour chacune d'elles, des inscriptions distinctes, soit
une inscription unique pour l'ensemble jusqu'a la date la plus éloignée. Il en est de méme lorsque le premier de
ces trois alinéas étant seul applicable, les différentes créances ne comportent pas les mémes échéances ou
dernieres échéances.

4% |bid.

5 |bid.
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56 Code Civil des Francais Article 2430. L'inscription cesse de produire effet si elle n'a pas été renouvelée au

plus tard a la date visée au premier alinéa de l'article 2429.

Chaque renouvellement est requis jusqu'a une date déterminée. Cette date est fixée comme il est dit a
l'article 2429 en distinguant suivant que '‘échéance ou la derniere échéance, méme si elle résulte d'une
prorogation de délai, est ou non déterminée et qu'elle est ou non postérieure au jour du renouvellement.

Le renouvellement est obligatoire, dans le cas ou linscription a produit son effet légal, notamment en cas de

réalisation du gage, jusqu'au paiement ou a la consignation du prix.
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%7 Code de la construction et de 'habitation Article L251-6. Les servitudes passives, autres que celles

mentionnées au quatriéme alinéa de article L. 251-3, privileges, hypothéques ou autres charges nées du chef du
preneur et, notamment, les baux et titres d'occupation de toute nature portant sur les constructions, s'éteignent
a l'expiration du bail sauf pour les contrats de bail de locaux d'habitation.

Cependant, lorsque le bail prévoit une possibilité d'achat du terrain par le preneur dans le cadre d'une
opération d'accession sociale a la propriété et que le preneur leve l'option conformément au quatrieme alinéa
de larticle L. 251-1, les priviléges et hypothéques du chef du preneur inscrits avant la levée de l'option ne
s'éteignent pas a 'expiration du bail mais conservent leurs effets, jusqu'a leur date d'extinction, sur limmeuble
devenu la propriété du constituant. Ils s'étendent de plein droit au terrain et peuvent garantir les préts consentis
pour l'acquisition dudit terrain.

Par ailleurs, si le bail prend fin par résiliation judiciaire ou amiable, les privileges et hypothéques mentionnés
au premier alinéa et inscrits, suivant le cas, avant la publication de la demande en justice tendant a obtenir cette
résiliation ou avant la publication de l'acte ou de la convention la constatant, ne s'éteignent qu'a la date

primitivement convenue pour l'expiration du bail.
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48 |bid.
49 |bid.
60 |bid.
91 Code Civil des Francais Article 2450
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Le créancier hypothécaire impayé peut poursuivre la vente du bien hypothéqué selon les modalités prévues
par le code des procédures civiles d'execution, auxquelles la convention d'hypothéque ne peut déroger.

962 Raphaél Morenon, "Je Fais L’objet D’une Procédure De Saisie Immobiliere : Comment Puis-Je Me
Défendre ?," [Online] Accessed: 2 November 2022. Available from: https://www.lextant-
avocats.com/fr/actualites/id-40-procedure-saisie-immobiliere-se-defendre

963 Code des procédures civiles d’exécution Article L. 311-2. Tout créancier muni d'un titre exécutoire
constatant une créance liquide et exigible peut procéder a une saisie immobiliere dans les conditions fixées par
le présent livre et par les dispositions qui ne lui sont pas contraires du livre ler.

4 Morenon, R., "Je Fais L’objet D’une Procédure De Saisie Immobiliére : Comment Puis-Je Me Défendre ?"

965 Code des procédures civiles d’exécution Article L. 321-2. L'acte de saisie rend limmeuble indisponible et
restreint les droits de jouissance et d'administration du saisi.

Celui-ci ne peut ni aliéner le bien ni le grever de droits réels sous réserve des dispositions de larticle L. 322-

A moins que le bien soit loué, le saisi en est constitué séquestre sauf a ce que les circonstances justifient la
désignation d'un tiers ou l'expulsion du debiteur pour cause grave.

4% |bid.
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97 Code des procédures civiles d’exécution Article L. 321-3. L'acte de saisie d'un immeuble emporte saisie
de ses fruits, sauf l'effet d'une saisie antérieure.

468 |bid.

469 Ministere de UIntérieur, "Saisie Immobiliere," [Online] Accessed: 8 November 2022. Available from:
https://www.demarches.interieur.gouv.fr/particuliers/saisie-immobiliere

470 Code des procédures civiles d’exécution Article L. 322-1. Les biens sont vendus soit & 'amiable sur

autorisation judiciaire, soit par adjudication.
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471 Code des procédures civiles d’exécution Article R322-20. La demande tendant a la vente amiable de

limmeuble peut étre présentée et jugée avant la signification de l'assignation a comparaitre a l'audience
d'orientation sous réserve pour le débiteur de mettre en cause les créanciers inscrits sur le bien.

La décision qui fait droit a la demande suspend le cours de la procédure d'exécution a l'exception du délai
imparti aux créanciers inscrits pour déclarer leur créance.

472 'Intérieur, M. d., "Saisie Immobiliére."
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473 Code Civil des Francais Article 2450. Le créancier hypothécaire impayé peut poursuivre la vente du bien

hypothéequé selon les modalités prévues par le code des procédures civiles d'exécution, auxquelles la
convention d'hypotheque ne peut déroger.

Sur le prix de vente, il est payé par préférence aux créanciers chirographaires. S'il est en concours avec
d'autres créanciers hypothécaires, il est payé au rang que lui assignent les articles 2418 a 2420.

474 Code Civil des Francais Article 2451. Le créancier hypothécaire peut aussi demander en justice que

l'immeuble, s'il ne constitue pas la résidence principale du constituant, lui demeure en paiement.
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47 Code Civil des Francais Article 2452. Il peut étre convenu dans la convention d'hypothéque que le

créancier deviendra propriétaire de limmeuble hypothéqué. Toutefois, cette clause est sans effet sur limmeuble
qui constitue la résidence principale du débiteur.

476 Code Civil des Francais Article 2453

Dans les cas prévus aux deux articles précédents, l'immeuble doit étre estimé par expert désigne a l'amiable
ou judiciairement.

Si sa valeur excede le montant de la dette garantie, le créancier doit au débiteur une somme égale a la
différence ; s'il existe d'autres créanciers hypothécaires, il la consigne.

477 publiques, B. O. d. F., "Rec - Sureties and Guarantees of Collection - Common Law of Mortgages - Effects

of the Registration of a Mortgage and Possible Consequences.”
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483 Gesetz Uber das Erbbaurecht (Erbbaurechtsgesetz - ErbbauRG) Section 12

(1) Das auf Grund des Erbbaurechts errichtete Bauwerk gilt als wesentlicher Bestandteil des Erbbaurechts. Das
gleiche gilt fur ein Bauwerk, das bei der Bestellung des Erbbaurechts schon vorhanden ist. Die Haftung des
Bauwerks fur die Belastungen des Grundstticks erlischt mit der Eintragung des Erbbaurechts im Grundbuch.

(2) Die 88§ 94 und 95 des Burgerlichen Gesetzbuchs finden auf das Erbbaurecht entsprechende Anwendung;
die Bestandteile des Erbbaurechts sind nicht zugleich Bestandteile des Grundsttcks.

(3) Erlischt das Erbbaurecht, so werden die Bestandteile des Erbbaurechts Bestandteile des Grundstticks.

484 German Civil Code Section 1123 Extension to claim for rent or for usufructuary rent

(1) If the plot of land is let on lease or usufructuary lease, the mortgage extends to the claim for rent or for
usufructuary rent.

(2) To the extent that the claim is due, it is released from liability upon the expiry of one year from the due
date, unless it is attached in favour of the mortgage creditor prior to this date. If the rent or usufructuary rent is
payable in advance, the release does not extend to the rent or usufructuary rent for a period later than the
calendar month current at the time of the attachment; if the attachment is effected after the fifteenth day of the

month, the release also extends to the rent or the usufructuary rent for the following calendar month.
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