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# # 6380077434 : MAJOR LAWS
KEYWORD: The Review Mechanism of Public Prosecutor’s Discretion, Appeal The Criminal Cases to The
Appeal Court or The Supreme Court Public Prosecutors
Thanit Samorn Senisuthornkul : THE REVIEW MECHANISM OF THE PUBLIC PROSECUTOR’S
DISCRETION IN MAKING NON-APPEAL ORDERS: THE CASE STUDY OF THE CRIMINAL PROCEDURE CODE
SECTION 145 AND 145/1. Advisor: PRAMOTE SERMSILATHAM, Ph.D.

According to the Constitution of the Kingdom of Thailand B.E., 2560 Section 68 states that
“The State should organize a management system of the justice process in every aspect to ensure efficiency,
fairness, and non-discrimination and shall ensure that the people have access to the justice process in a
convenient and swift manner without delay and do not have to bear excessive expenses...”. Moreover, Section
258 (d) (1) (2) also provides that the National reform shall be carried out to at least achieve the Justice Process
by ensuring that time limits for the justice process at every stage are clearly specified so that justice is delivered
to the people without delay, together with improving the system of a criminal inquiry by providing a proper
check and balance between inquiry officials and public prosecutors. At present, however, a judicial process in
the review mechanism of the public prosecutor's discretion in making non-appeal orders to the Appeal Court or
the Supreme Court, for instance, the process in the Criminal Procedure Code Section 145 and 145/1, are still not
in accordance with the spirit of the Constitution, both in terms of the determining an organization with authority
to scrutinize and the delay in such scrutiny. As a result, the review process is inconsistent with the checks and
balances principle. Furthermore, it also affects the rights and liberties of the defendant, especially in cases where
the court dismissed the case yet ordered the detention of the defendant pending appeal, in order to wait for
the delay related to the discretionary review of the prosecutor's non-appeal order. The defendant, subsequently,
was imprisoned for longer than necessary. This thesis, therefore, studies and analyses the concepts and theories
related to the prosecutor's discretion, discretion reviewing, and appeal order in criminal cases, together with the
review mechanism of the public prosecutor's non-appeal discretion under foreign legislation, to provide the
appropriate form and approach of a review mechanism of the prosecutors’ discretion in making non-appeal

orders under the Thai legal system.

Field of Study: Laws Student's Signature ......ccccoeeerevererecene
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M15190 1 adiSeuiisunnsulug ARnNe U INgRReIdeaN
U w.e. 2559 — 2565 (The comparison of new Criminal cases of Alleged offenders sent

for prosecution during 2016 — 2022)

U (Year)

WM o550 | 2560 | 2561 | 2562 | 2563 | 2564 | 2565
Y| 01e) | o011 | 018) | (019) | (2020 | (2021) | (2022)
bl 584,782 | 561,929 | 590,028 | 565872 | 493373 | 442,414 | 547,402

A5aT 2 aﬁammmmﬁﬁamsqaqmsﬁmﬂ U w.e. 2557 - 2565
Criminal Cases Decided by the Attorney General Statistics
During A.D. 2014 - 2022
W. 6. 313U / 309 W9 Tsinas a8195u
(Year) Cases Prosecution | Non-prosecution Others
2557 (2014) 611 97 48 332
2558 (2015) 1,603 83 106 1,131
2559 (2016) 1,568 180 77 979
2560 (2017) 1,277 55 69 306
2561 (2018) 1,666 119 112 336
2562 (2019) 1,522 73 119 299
2563 (2020) 1,386 156 252 978
2564 (2021) 1590 345 663 524
2565 (2022) 1216 229 296 347




M1390 3 afifnueIYIdENTENEnTUInTuensTal U n.e. 2557 - 2565

Criminal Cases Decided by the Attorney General Statistics

During A.D. 2014 — 2022

WAL $1uau / Faq anssad Laiignssal 26198u
(Year) Cases Prosecution Non-prosecution Others
2557 (2014) 60 19 a1 -
2558 (2015) 121 43 78 -
2559 (2016) 118 63 a5 8
2560 (2017) 116 38 68 1
2561 (2018) 154 a5 87 1
2562 (2019) 171 56 108 7
2563 (2020) 321 119 188 17
2564 (2021) 167 43 123 3
2565 (2022) 122 63 a2 6




M50 4 @fiRANe1YINSBNTEERTIIATUNN T .. 2557 - 2564

Criminal Cases Decided by the Attorney General Statistics

During A.D. 2014 - 2021

WAL $1uau / Fas am Laignn 96198u

(Year) Cases Prosecution Non-prosecution Others
2557 (2014) 57 43 13 1
2558 (2015) 41 19 22 -
2559 (2016) 34 25 6 3
2560 (2017) a6 25 18 -
2561 (2018) 32 15 16 -
2562 (2019) 38 12 21 5
2563 (2020) 76 27 45 a4
2564 (2021) 33 11 19 3
2565 (2022) 16 6 8 2
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1. U.S. District Court
2. U.S. Court of Appeals

3. The U.S. Supreme Court

1" The U.S. Constitution, Article Ill, Section 1

The judicial Power of the United States shall be vested in one Supreme Court and in such inferior Courts as the
Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall
hold their Offices during good Behavior, and shall, at stated Times, receive for their Services a Compensation which

shall not be diminished during their Continuance in Office.
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18 Chapter2, Art. 2.01. DUTIES OF DISTRICT ATTORNEYS : Each district attorney shall represent the State in all
criminal cases in the district courts of his district and in appeals therefrom, except in cases where he has been,
before his election, employed adversely. When any criminal proceeding is had before an examining court in his
district or before a judge upon habeas corpus, and he is notified of the same, and is at the time within his district,
he shall represent the State therein, unless prevented by other official duties. It shall be the primary duty of all
prosecuting attorneys, including any special prosecutors, not to convict, but to see that justice is done. They shall

not suppress facts or secrete witnesses capable of establishing the innocence of the accused
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125 David A Jones Little, “The law of criminal procedure: an analysis and critique” p. 557-572.
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126 Fifth Amendment
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment
of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of

war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or
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limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty,
or property, without due process of law; nor shall private property be taken for public use, without just

compensation.

Double Jeopardy

The Double Jeopardy Clause aims to protect against the harassment of an individual through successive
prosecutions of the same alleged act, to ensure the significance of an acquittal, and to prevent the state from
putting the defendant through the emotional, psychological, physical, and financial troubles that would accompany
multiple trials for the same alleged offense. Courts have interpreted the Double Jeopardy Clause as accomplishing
these goals by providing the following three distinct rights: a guarantee that a defendant will not face a second
prosecution after an acquittal, a guarantee that a defendant will not face a second prosecution after a conviction,
and a guarantee that a defendant will not receive multiple punishments for the same offense. Courts, however,
have not interpreted the Double Jeopardy Clause as either prohibiting the state from seeking a review of a sentence

or restricting a sentence's length on rehearing after a defendant's successful appeal.

Jeopardy refers to the danger of conviction. Thus, jeopardy does not attach unless a risk of the determination of
guilt exists. If some event or circumstance prompts the trial court to declare a mistrial, jeopardy has not attached
if the mistrial only results in minimal delay and the government does not receive added opportunity to strengthen
its case.

(61984 : https://www.law.cornell.edu wex/fifth amendment] ,L"i’hﬁﬁam‘]aﬁ'uﬁ 9 fiu1AY 2565.
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