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# # 4086119434 :MAJOR LAW

KEY WORD: STRING ARBITRATION / CONSTRUCTION / ARBITRATION
WANCHAI KIJCHANPAIBOON : STRING ARBITRATION IN CONSTRUCTION CONTRACTS :
THESIS ADVISOR : ASSOCIATE PROFESSOR PIJAISAKDI HOAYANGKURA, 205 pp.
ISBN 74-13-1352-7

This thesis studies the dispute resolution Clause 67 under the FIDIC Conditions of
Contract “Red Book” prepared and published by Federation Internationale Des Ingenieurs-Conseils
“FIDIC”. This clause provides that any dispute should be referred to the arbitration by engineers
under the rules of the ICC International Court of Arbitration. The thesis studies dispute arising out of
string construction contracts when a multi-party dispute does not involve non-signatories of the
single arbitration clause and where there are two separate arbitrations or more. There is a possibility
that the arbitral awards rendered in various arbitrations may be inconsistent. Further it is more time

consuming and costly as same parties have to be in various arbitrations on the same issues.

The finding from the research indicates that the dispute resolution under clause 67 refers to
the rules of the ICC for settlement dispute by arbitration; the said set of rules contains consolidation

of the arbitrations of the parties in order to have only one arbitration.

As a result of this studies, it appears that the Arbitration Act B.E. 2530 (1987) and The
Arbitration Rules of The Thai ArbitrationInstitute, Ministry of Justice do not include provisions or
regulation of consolidation arbitration proceedings in string arbitrations. A minor amendment to The
Arbitration Rules of the Thai Arbitration Institute, Ministry of Justice to the effect of having it own rules
of arbitration for consolidating rarbitration proceedings is proposed so that The Engineering

Association of Thailand may adopt.
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Clause 67 Settlement of Dispute1

“67.1 Engineer’s Decision

If a dispute of any kind“whatsoever arises between the Employer and the
Contractor in connection with,-or arising out of, the Contract or the execution of the
Works, whether during the execution of the Works or after their completion and whether
before or after repudiation or other termination of the:Contract, including any dispute as
to any opinion, instruction, determination, certificate or valuation of the Engineer, the
matter in dispute shall, in the first place, be referred in writing to the Engineer, with a

copy to the other party. Such reference shall state that it is made pursuant to this

" E. C. Corbett, “FIDIC 4" — A practical Legal Guide,” in A commentary on the

International Construction Contract (London: Sweet & Maxwell, 1991), pp. 439-441.
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Clause. No later than the eighty-fourth day after the day on which he received such
reference the Engineer shall give notice of his decision to the Employer and the

Contractor. Such decision shall state that it is made pursuant to this Clause.

Unless the Contract has already been repudiated or terminated, the Contractor
shall, in every case, continue to proceed with the Works with all due diligence and the
Contractor and the Employer shall give effect forthwith to every such decision of the
Engineer unless and until the same shall be revised, as hereinafter provided, in an

amicable settlement or an arbitral award.

If either the Employer or the Contractor be dissatisfied with any decision of the
Engineer, or if the Engineer fails to give notice of his decision on or before the eighty-
fourth day after notice of his decision-on or before the eighty-fourth day after the day on
which he received the reference, then either the Employer or the Contractor may, on or
before the seventieth day after the day on which he received notice of such decision, or
on or before the seventieth day after the day on which the said period of 84 days
expired, as the case may be, give notice to the other party, with a copy for information to
the Engineer, of his intention to commence arbitration, as hereinafter provided, as to the
matter in dispute. Such notice shall establish the entitlement of the party giving the same
to commence arbitration, as hereinafter provided, as to such dispute and, subject to
Sub-Clause 67.4, no arbitration in respect thereof may be commenced unless such

notice is given.

If the Engineer has given notice of his decision as to a matter'in dispute to the
Employer and the Contractor and no notice of intention to commence arbitration as to
such dispute has been given by either the Employer or the Contractor on or before the
seventieth day after the day on which the parties received notice as to such decision
from the Engineer, the said decision shall become final and binding upon the Employer

and the Contractor.”
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“67.2 Amicable Settlement

Where notice of intention to commence arbitration as to a dispute has been
given in accordance with Sub-Clause 67.1, arbitration of such dispute shall not be
commenced unless an attempt has first been made by the parties to settle such dispute
amicable. Provided that, unless the parties otherwise agree, arbitration may be
commenced on or after the fifty-sixth day after the day on which notice of intention to
commence arbitration of such dispute was given, whether or not any attempt at

amicable settlement thereof has been made.”

“67.3 Arbitration
Any dispute in respect of which:
(a) the decision, if any, of the Engineer has not become final and binding
pursuant to Sub-Clause 67.1, and
(b) amicable settlement has not been reached within the period stated in Sub-
Clause 67.2
Shall be finally settled, unless otherwise specified in the Contract, under the
Rules of Conciliation and Arbitration of the International Chamber of Commerce by one
or more arbitrators appointed under such Rules. The said arbitrator/s shall have full
power to open up, review and revise any decision, opinion, instruction, determination,

certificate or valuation of the Engineer related to the dispute.

Neither party shall be'limited.in the proceedings before such arbitrator/s to the
evidence or arguments put before the Engineer for the purpose of obtaining his said
decision pursuant to Sub-Clause 67.1 No such decision shall disqualify the Engineer
from being called as a witness and giving evidence before the arbitrator/s on any matter

whatsoever relevant to the dispute.

Arbitration may be commenced prior to or after completion of the Works,
provided that the obligations of the Employer, the Engineer and the Contractor shall not
be altered by reason of the arbitration being conducted during the progress of the

Works.”
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“67.4 Failure to Comply with Engineer’s Decision

Where nether the Employer nor the Contractor has given notice of intention to
commence arbitration of a dispute within the period stated in Sub-Clause 67.1 and the
related decision has become final and binding, either party may, if the other party fails to
comply with such decision, and without prejudice to any other rights it may have, refer
the failure to arbitration in accordance with Sub-Clause 67.3. The provisions of Sub-

Clauses 67/1 and 67.2 shall not apply to any such reference.”
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FIDIC CLAUSE 67 WITH DISPUTE ADJUDICATION BOARD"

Dispute Adjudication Board

67.1 If a dispute of any kind whatsoever arises between the Employer and the
Contractor in connection with, or arising out of, the Contract or the execution of the
Works, including any dispute as to any opinion, instruction, determination, certificate or
valuation of the Engineer, the dispute shall initially be referred in writing to the Dispute
Adjudication Board (the “Board”) for its decision. Such reference shall state that it is

made under this Sub-Clause.

Unless the member or members of the Board have been previously mutually
agreed upon by the parties and named in the contract, the parties shall, within 28 days
of the Commencement Date, jointly ensure the appointment of the Board. The Board
shall comprise suitably qualified persons as members, the number of members being
either one or three, as stated in the Appendix to Tender. If the Board is to comprise
three members, each party shall nominate one member for the approval of the other
party, and the parties shall mutually agree upon and appoint the third member (who

shall act as chairman).

The terms of appointment of the Board shall:

(a) incorporate the model terms therefor published by the Fe'de’ration
Internationale des Inge’nieurs Conseils (FIDIC), as they may have been
amemded by the parties,

(b) require each member of the Board to be, and to remain throughout his
appointment, independent of the parties,

(c) require the Board to act impartially and in accordance with the Contract, and

" Peter Sheridan, Construction and Engineering Arbitration (London: Sweet &

Maxwell, 1999), pp. 564 - 571.
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(d) include undertakings by the parties (to each other and to the Board) that the
members of the Board shall in no circumstances be liable for anything done
or omitted in the discharge of their functions unless the act or omission is
shown to have been in bad faith; the parties shall indemnify the members

against such claims.

Procedure for Obtaining the Board’s Decision

67.2 When in accordance with Sub-Clause 67.1 a dispute is referred by one

party to the Board, a copy of such reference shall be sent by that party to the
other party and (for information) to the Engineer. The parties shall promptly make
available to the Board all such additional information, further access to the Site, and

appropriate facilities, as the Board may require for the purposes of rendering a decision.

The Board shall have full power, among other things, to:

(a) establish the procedure to be applied in deciding a dispute,

(b) decide upon the Board’s own jurisdiction, and as to the scope of any dispute
referred to it,

(c) take the initiative in ascertaining the facts and matters required for a
decision,

(d) make use of its own specialist knowledge, if any,

(e) decide upon the payment of interest in accordance with the Contract,

(f) decide to grant provisional relief such as interim or conservatory measures,
and

(g) open up, review and revise-any opinion, instruction, determination, certificate

or valuation of the Engineer related to the dispute.

No later than the eighty-fourth day after the day on which it received such
reference, the Board, acting as a panel of expert(s) and not as arbitrator(s), shall
give notice of its decision, to the parties and (for information) to the Engineer, Such

decision, which shall be reasoned, shall state that it is given under this Sub-Clause.



55

Unless the Contract has already been repudiated or terminated, the Contractor
shall, in every case, continue to proceed with the Works with all due diligence, and the
Contractor and the Employer, as well as the Engineer, shall give effect forthwith to every
decision of the Board, unless and until the same shall be revised, as hereinafter

provided, in an amicable settlement or an arbitral award.

If either party is dissatisfied with the Board’s decision, then either party, on or
before the twenty-eighth day on which it received notice of such decision, may notify the
other party and (for information) the Engineer of its dissatisfaction. If the Board fails to
give notice of its decision on or before the eighty-fourth day after the day on which it
received the reference, then either party, on or before the twenty-eighth day after the
day on which the said period of 84 days has expired, may notify the other party and (for
information) the Engineer of its dissatisfaction. In either event, such notice of
dissatisfaction shall state that it is given under this Sub-clause, and set out the matter in
dispute and the reason(s) for dissatisfaction. Subject to Sub-Clauses 67.5 and 67.6, no

arbitration in respect of such dispute may be commenced unless such notice in given.

If the Board has given notice of its decision as to a matter in dispute to the
Employer, the Contractor and the Engineer, and no notice of dissatisfaction has been
given by either party on or before the twenty-eighth day after the day on which the
parties received the Board’s decision, then the Board’s decision shall become final and

binding upon the Employer and the-Contractor.

Amicable Settlement

67.3 Where notice of dissatisfaction has been given under Sub-Clause 67.2, the
parties shall attempt to settle such dispute amicably before the commencement
of arbitration. Provided that unless the parties agree otherwise, arbitration may
be commenced on or after the fifty-sixth day after the day on which notice of
dissatisfaction was given, even if no attempt at amicable settlement has been

made.
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Arbitration

67.4 any dispute in respect of which:

(a) the decision, if any, of the Board has not become final and binding pursuant
to sub-Clause 67.2, and

(b) amicable settlement has not been reached,

shall be settled, unless otherwise specified in the Contract, under the Rules of

Conciliation and Arbitration of the International Chamber of Commerce by one or

more arbitrators appointed under such Rules. The arbitrator(s) shall have full

power to open up, review and revise any decision of the Board, as well as any

opinion, instruction, determination, certificate or valuation of the Engineer,

related to the dispute.

Neither party shall be limited, in the proceedings before such arbitrator(s), to the

evidence or arguments previously put before the Board to obtain its decision.

Arbitration may be commenced prior to or after completion of the Works. Any
decision of the Board shall be admissible in evidence in the arbitration. The
obligations of the parties, the Engineer and the Board shall not be altered by

reason of the arbitration being conducted during the progress of the Works.

Failure to Comply with the Board’s Decision

67.5 Where neither party has given notice of dissatisfaction within the period in
Sub-Clause 67.2 and the Board'’s related decision, if any, has become final and
binding, either party may, if the other party fails to comply with such decision,
and without prejudice to any other rights it may have, refer the failure itself to
arbitration under Sub-Clause 67.4. The provisions of Sub-Clauses 67.2 and 67.3

shall not apply to any such reference.

Expiry of the Board’s Appointment
67.6 When the appointment of the members of the Board, including any

replacements, has either been terminated or expired, any such dispute referred
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to in Sub-Clause 67.2 shall be finally settled by arbitration pursuant to Sub-
Clause 67.4. The provisions of Sub-Clauses 67.2 and 67.3 shall not apply to any
such reference.
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* FIDIC Clause 67.3, gHIANTANIANWAN. N.

*|CC Rules of Arbitration, Article 24, gUNNIANANIANWAIN. 4.

* Nael G. Bunni, The FIDIC Form of Contract (Oxford: Blackwell Science, 1991),
p. 308.
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Procedure under clause 67.

A claim or assertion is made by the
employer or the contractor pursuant to any
clause of the Conditions or otherwise.

Is the claim or
assertion accepted
bv the other partv?

Claim or
assertion is
settled.

Can the dispute be
resolved satisfactorily
bv neaotiation?

Yes

A dispute is
generated.

Dispute is resolved

and claim or
assertion is settled.

Refer the dispute to Such reference must be in writing,
the  engineer  for copied to the other party stating that it is
formal decision under > pursuant to Clause 67.

Clause 67. 67.1

67.1

Decision is final and binding if not
challenged within 70 days.

Does engineer give notice of
his decision within 84 days
stating that it is made

pursuant to Clause 677

Y No

Is decision
acceptable?

Within the next 70 days
arbitration may be invoked.

Is decision
adhered to by
both parties?

Yes

Is arbitration invoked by
notice to the other party
copied to the engineer of
his intention to commence
arbitration? 67.1

Dispute is resolved

Engineer’s decision is
final-and binding and
no arbitration may. be
commenced.
67.1

and claim or

assertion is settled.

Either party if the other falls to
comply may invoke arbitration

Yes

under Sub-clause 67.3

A 4

67.4

An attempt to reach an This notice operates as the deemed
amicable solution must be commencement of the proceedings for the
purpose of the limitation act under the

A

Yes made within 56 days after

notice of intention to applicable law of the Contract.

Is amicable
settlement
possible?

commence arbitration.

67.2
The arbitrator has power to open up, review
Dispute is and revise any decision opinion, instruction,
resolved. determination, certificate or valuation of the
The dispute shall be finally settle, unless otherwise o engineer related to the dispute.
>

specified in the Contract, under the I.C.C. Rules of 67.3
Conciliation and Arbitration.

67.3
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anaN GAFTA iiluasnadlunienisAndnssandel aa. 1971 nelsingunie

a

131 (Companies Acts) Lﬁ@ﬂ’]?ﬁﬁuﬁﬁﬁﬂuﬂu (Commodity Trade Associations) Taanns

a

©

14

PMBNANANEAFTYIUIMauA AN AN AIa M9 AU HannEnndn 815 uslu 80

a

Usznd aNNINUIANIAN GAFTA 1enauseinan Hauds HA1 (RImeaaunnnin
Ay innaINIg ilusuy
v = ?\J/ ar dl [ a o % L% ! d’ =
Hilsznaunisluanian GAFTA R9an1ATg nAenauiiiluLasm veiudon mel
anutsznaunisegluvatedseina 1w Juanenasylutlszimaaniganing wevdiae
1neenaeg lulssimadingwisatsmalismg  Jrudeenasylulssmaaingesuausvise
dszimAaniewnidng guanetaeylulssmadainguiredssmaiusaiuausd uazgfnaiang

Tumane - dszimaviatan?

ANPANTILINNIANENIAN CAFTA WUaNIANINEN13aTNN RN 9TaaNe RLAs98)
RUANUIUNUIANE  NN9IANgINTTNAziNeadasiunIssuIAs nsdssiude wazaniax

GAFTA uAazU i1 Nngeaauney Uszmeadengy Wesduuadn ngetsa edenmeiin

1 ¥

' Fesaluilunvnantnug Fundn “annmn GAFTA”

? Derek Kirby Johnson, Handbook of Arbitration Practice (London: Sweet &
Maxwell, 1998), p. 267.



70

%

[ cAa o a '8 A a = dldgl/ = ] 4 %’ ¥ &
wilnsnd Hozase wsaTanln AuAnaauadvianadseny i Il naun Wi 21uns

¥
e ©O o 3

atT 119818 1719 aNUN98RT TNl

o—

nUseasAaesannAN GAFTA RAa NM9LHEWNTNIIANIINTNNIIARsaLseaaL

AuaNANEY 7 ¥iFemiaeanuau o) lunanalsuina 1 dszaanuiunsudaning nssnsg

AN ] suIAnsusdssimAdsenge aunanglsl UiEmdssiuduaessda (Lioyd's) gnnAx

| o 1

GAFTA aqlifunisatiuayuluiesnslduuudyeyising o) Wu doyaydnBGe (Charter
parties) lumsnds drysyrtlsziude wazarnpny sl lAdnNLLLLdyNInIgIU

waldlunnsindynisddaa’

o £ S o = Y
4. pnaitluanuazaugaaINg lnsayanlanan1siedasiutute

o

nsananinsaInasneaLiesiulugn (String Arbitrations)  Witiryaimelung

% 2

nssriudefinnaesanian GAFTA elynRedlungde 7 ngnissziudeiinmdanann

7 U
o

@ adl v Y a dld a 1 A dgll [-3 o oA A a v a
Huasnssviudefinmniansaeiids nanape n1smeewmAniuiiTvTaduALgund
(Commodity Trade) nisnAnyaundaangaziansusinsanuiluatagnld (String
Contracts) EHAIUARTYY1IENINELIETEUIN HT0IEUIN U898 NaeY fHasaiaed

©32p

=

MUENANUAL TR UGATNY  §INTINNITRUNLAIHANHIULRnsan LAz A&TUIIN VTR
ad o & = ' : N
nsfliinendesiugsnssunisgaanaazivaadie  usnszusuiansaniaaaug tnnainig

q @

AZRNTTUINNANTNSIALA (Single Arbitration)

ANMENANIANNTAY GAFTA dngnissziudeiingy String Arbitrations iiasannde
AwnnnaanLLLneTidysnstdnasidudeimaniingsfununmuazanwesdY
| a2 v dl Y S ¥

v a ¥ a = d” al/ =® 915 % dl
AT HTU AUATNHARRINNHNARLATNNITTIDUNY AUNTENNIONHTDAURANIE DIAUANADN

49( = d’j = da‘ A a 4 s
ATUNANTUIT NAIINT UGS vraldsudantaauiaailu ﬂﬁ?ﬁlﬁ‘@@@ﬂuQMﬂWW@uﬂ’WZ%}’Jﬁ

®Ibid., p. 267.
“Ibid., p. 267.



71

NNIANWTANIATIANANINAWAT (look-sniff)” Tutnenstiazldangn (Sift & Sniff)” Mnl9as

v Y Aa ¥ [ do/ a Y a
m?a‘:qumﬂwwmimﬂm?@umﬂmfzgmma‘sﬂmmwmLﬂu@utyﬂmmmm?wmmm@wwqﬂu

q
1
=

tlymaunnuazanmassduindafuzamdeclddsniametiad idudeusnntdn  Wa

'
= [

a X = Y a ~ = = o A A o A
LﬂﬂmHQQWquﬂl‘ﬂWWqV]quﬂMMqLﬁ‘@\?LﬂﬂQﬂuM?@ﬂqULﬂﬂ’)ﬂuluﬁﬁyﬁqLﬂf;l'lﬂ‘i_lﬂ‘mcﬂqw U780
@ﬂf]Wﬂl'ﬂQNUﬂqm\iﬂ@f]’) Tmﬁl‘ﬂ'ﬂWW’W]@ Lﬂﬁqm@QﬂUﬂﬂEMﬂ@qﬂﬂJqﬂ ENLL émam ﬁejsﬂqﬂﬁ"]ﬂLLﬁ'ﬂ

a

a

mﬁmwmm gjmmwmmm @mm’mmmzm@m@mmﬂ i naludennmngnig

o

L2 o/ o 1 1 = U il/ 1Y vd’j :% =
LLN')Wﬂﬁqﬂdﬁﬁdwuauﬁ‘zﬁ’lqﬂ@ﬂﬁ‘mnﬂBJ’]EIGNLLMQ“I]’]EI‘J‘WEILL?T’] NARTVIEAANIEACHNITNN

o o u/ '

fuounaeanauniuvanealiu (separate contracts) wazgnstunnead lGRNTRANRUTHe

U Analusazenesinaiiig Vuﬁuﬁmvmﬁmvuﬁmmmﬁmmmmumlﬂuﬁj ”zytquwa”ﬂ

[

%

Privity of Contract 111 mnmmmmmmmmﬂuylc%’%mfmLﬁﬂmmmaué’%ﬁ@mm

|
d o o

nwanedainmFanFesdedunanena aadusdooadus mmwmﬂmm@ﬂgmﬁmw
fuialagdnedniuacuinuesiaiusewsn  uazianedefinanizanfassedunasawsniy

dd‘ ! ¥ & Y Y A d Y a o ] a’l’ o Y a
ARANADY AAUHTILTIELINNADNAUBADNNINADHNAR ANWUSLTUL RIVIGET R

o

=~ 4 o =l < N a o X Ao 9
Hﬂéqtmm@qﬂqﬁ‘ﬂ@qﬂﬂm @QﬂlfsﬂfwﬂqﬁﬁqLuuﬂﬂLﬂu1ﬂIﬂﬂ@q°ﬁq LAZANALNAANTUATNANUA LLEIS

q
v

muld feriu annan GAFTA asldfingdusuntsssiudainninasilesiuiugalina Lo
o ey =1 o v o X =
n1sayynInRaINIEuRALNIEUI N BN UATETReqaTine  TneTHR AT ATl
o dld [ ! = i ai 1 ! da, o dp o
atfunANaynugnItinnaeNegssndan9 a1 NaTedANTIIAUINaYIY I IRRAINIHR

Auindupnuinaeslafliinisladefuluszudasdnetl Aadlsngmsuaunin

o I~ 5 & Iy S
HUNEFILNABY HUNETIUNATN HUN83I8NA

| v | v | v | v

£ 5

gunesnEuIn

° Ibid., p. 273.

° dunmnl AdudAnh wsenans, 9e9A1ansIAnse  AnstiAAans aWnaenInd

NUNINYIRE, 2 FUINAN 2543,



72

5. NM19533UTANNINUBIANIANL AN S Y EUIMNTUAZBIUISARS (The Grain and Feed
Trade Association — GAFTA)

aN1AN GAFTA Huuudaynsimsgiund 75 WURTided LU ANANAUANN
ANBOULIRNIZAAIUA AL LNNNNTAN ﬁlumemmanmmgmmmﬁ%ﬁ”@ﬁ’mumﬂé’w
n17aue 1 IMRAINNTULL GAFTA (GAFTA Arbitration Clause) LﬁuLLuuz@a&m%ﬂmﬂ
GAFTA @171 100 (GAFTA Contract No.100: Contract for Shipment of Feedingstuffs in

Bulk Tale Quale — CIF Terms) ludadnymy 9 32 diludadyoynfaasunissziudadinm

U
A

Tneaynynlegainig (Arbitration)” wianifiasiinassyiuiaeldnisaynynlasainisnials

o
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(@Tuud v Ana I AuFAasAdun 31 Nn31AN 2540)
5.1 ANHUZARILANNIN

FaNNINNAARINNI8T0T AUAUIANTNANIAN GAFTA azifendaeiuannin

" 32. Arbitration
(a) Any dispute arising out of or under this contract shall be settled by arbitration in
accordance with the Arbitration Rules, No. 125, of The Grain and Feed Trade
Association, in the edition current at the date of this contract, such Rules forming part of
this contract and of which both parties-hereto shall be deemed to be cognisant.
(b) Neither party hereto, nor any persons claiming under either of them shall bring any
action-or: other- legal proceedings-against-the -other of them .in. respect; of any such
dispute until such dispute shall first have been heard and determined by the Arbitrator
(s) or a Board of Appeal, as the case may be, in accordance with the abitration Rules
and it is expressly agreed and declared that the obtaining of an award from the
Arbitrator(s) or a Board of Appeal, as the case may be, shall be a condition precedent to
the right of either party hereto or of any persons claiming under either of them to bring
any action or other legal proceedings against the other of them in respect of any such

dispute.
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" Ibid., p. 277.

"GAFTA Arbitration Rules No. 125 Rules?. String arbitrations-consolidated
arbitrations and concurrent hearings

7.1 Quality and condition

If a contract forms part of a string of contracts which contain materially identical
terms (albeit that the price may vary under each contract), a single arbitration
determining a dispute as to quality and/or condition may be held between the first seller
and the last buyer in the string as though they were parties who had contracted with
each other.

Any award-made-in such proceedings shall;-subject only to any right of appeal
pursuant to Rule 10, be binding on all the parties in the string and may be enforced by
an intermediate. party -against-his-immediate contracting: party-as-though a separate
award had been made pursuant to each contract.

7.2 Other conditions

In all other cases, if all parties concerned expressly agree, the tribunal may
conduct arbitral proceedings concurrently with other arbitral proceedings, and, in
particular, concurrent hearings may be held, but separate awards shall be made

pursuant to each contract.



75

[

dgj a % [ Y a dl dl a %
AINNITTRUNLAUANIBAIANIAN GAFTA aziilutiannInyinen UANIWHATANTNTBIALAN

v
o o 1

(Quality and Condition) gnseiiiendasiudannnEuseusfaaauusnEesasullanis

o o [

o 3 = o o o o oo =4 T
HTIaALEANIL %mwmz@mmwgnwunmﬂumm ] Mmmuuwmmm@mmﬂu@ﬁisﬁ tNB
a v o a dgf { = ] [ ' rdl v v Y A

NAUBNNINUL @ﬂ?ﬂéLLlﬂ@ZﬁﬁJ’mlF]’]\‘i‘]J?Z@\‘iﬂ‘W‘ﬂZIMNﬂ’]??Z\?U%I@W‘W'W]I@EIﬂ’]?

ayrytanains  uilymnfadwiasangnsaiisnuad lavindryoyidaniu - usisngdie

% o %

FNN ARy ey AU AR RN UR9AY wnansfludnynyusazatiuauadainniaza iy

v o

nrzUunNansnAazn N an1sRaN AR naN e duluaNEAR

Annsiasaingda 7 1edannas GAFTA iulddndnsnzdeininiiaziilunig

¥

anuimsaInsneaieailuge (Sting Arbitration) mungde 7 defiwmazinandesiy

(3O9TBIANININLATAN INAIBIAUAT LAZANNANNUSIZMIAR Ty TIaKA aztlsznaudiag

al oA
! v
o A ] o IS

Aoy vaneatuianusniEasaiitituany deinamludynyisie o duariitlenanssi

2

v
% o

& o ) d A I = o o A P
NBUNUTINTNA mq_ﬂ‘nﬂﬁhﬁl [5]\‘]LLWE;l]"ll']ﬂﬁv]ﬂLL?ﬂﬂQQsﬁ@?qﬂ@@V]']ﬂq?.ﬁLﬂﬂQLuﬂ\‘]Lﬂu@qﬂ@uﬂ

T whauaiewdugnsamndielavindeysundonnin. anaan GAFTA asldingdmiunig
N g v . = -
sviudeinamnineatesdugn tneliiniseymalangainisdumessudnaganasausn
1 3 -1 < o o o« 1 = oA | X
wazgtaeqaiing Ing il AT auiketundnagninansaiyndiefegssudanisgeany
doudafinananeuzan o ARldiEesnmnnuazannaesdudiaungde 7.2
aupynlanainslignatilueising - InnasuseniazAiunsziauiatsnluamsg )
wianiu Tunscidud ayanlagainislunsazapazim@auanssunantuluusaz s
npte 7.2 UNAnwosdwReivlunguingeyingaInIsreslssmAdingENing 35

o

wnsesminyaiRewnn traaing.a.A. 1996

& q

5.3 NITUIUNANIUINNTRUYIARAINS

" English Arbitration Act 1996 Article 35(1) The parties are free to agree
(a) that the arbitral proceedings shall be consolidated with other arbitral proceedings,
or
(b) that concurrent hearings shall be held, on such term as may be agreed.
(c) Unless the parties agree to confer such power in the tribunal the tribunal has no

power to order consolidation of proceedings or concurrent hearing.
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"® GAFTA Arbitration Rules No. 125., Rules 3.1 Procedure for the appointment of
a solearbitrator

(a) If he requires the appointment of a sole arbitrator the claimant shall, not later
than the 9" consecutive day after service of the notice referring a claim to arbitration,
serve a notice on the respondent seeking his agreement to the appointment of a sole
arbitrator by the Association.

(b) Not later than the 9" consecutive day after service of the notice referred to in
(a) above, the respondent shall either; (I) serve a notice on the claimant stating that he

agrees to the appointment of a sole arbitrator by the Association, or (i) appoint an
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arbitrator to a tribunal of three arbitrators and serve on the claimant a notice of the
arbitrator so appointed, in which case Rule 3.2(c) shall apply.

(c) Where the parties have agreed to the appointment of a sole arbitrator the
Association shall appoint an arbitrator on receipt of the first statements and evidence
submitted in accordance with rule 4, or, where interlocutory or interim decisions are
required of the tribunal, upon the applications of either party.

“GAFTA Arbitration Rules No. 125., Rules 2.1 Disputes as to quality and/or
condition

(a) In respect of disputes arising out of the “Rye Terms” clause not later than the
10" consecutive day after the date of completing of final discharge. (See Rule 6).

(b) In respect of claims arising out of certificates of analysis in respect of which
allowances are not fixed by the terms of the contract, not later than the 21* consecutive
day after the date on which the claimant receives the final certificate of analysis.

(c) In respect of all other quality and/or condition disputes, not later than the 21"
consecutive day after the date of completion of final discharge, or delivery, or the

unstuffing of the container(s), as the case may be.
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"GAFTA Arbitration Rules No. 125., Rules 2.2 Monies due

In respect of disputes relating to.monies due-not later-than the 90" consecutive
day after the dispute has arisen.

"> GAFTA Arbitration Rules-No. 125., Rules-3.2 Procedure for.the appointment of
a tribunal of three arbitrators

(a) The claimant shall not later than the 9" consecutive day after service of the
notice referring a claim to arbitration appoint an arbitrator and serve a notice on the
respondent of the name of the arbitrator so appointed.

(b) The respondent shall, not later than the 9" consecutive day after service of
the notice referred to at (a) above, appoint a second arbitrator and serve a notice on the

claimant of the name of the arbitrator so appointed.
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""GAFTA Arbitration. Rules-No. 125, Rules 3:5: An-arbitrator. appointed under
these Rules shall be a Qualified Arbitrator Member of the Associations and shall not be
interested in the transaction nor directly interested as a member of a company or firm
named as a party to the arbitration, nor financially retained by any such company or
firm, nor a member of nor financially retained by any company of firm financially
associated with any party to the arbitration.
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" John B. Tieder, “The Globalisation of Construction Evolving International

Standards of Construction Law,” Journal of The International Construction Law Review

15 (London: LLP, 1998), pp. 550-551.
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*""peter Sheridan, Construction and Engineering Arbitration (London: Sweet &

Maxwell, 1999), p. 314.
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* Alan Redfern and Martin Hunter, Law and Practice of International Commercial

Arbitration (London: Sweet & Maxwell, 1999), p. 175.
*Ibid., p. 177.
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o Serge Gravel, “Multiparty Arbitration and Multiple Arbitrations,” Journal of ICC

International Court of Arbitration Bulletin 7 (Paris: ICC Publishing, 1999), p. 45.

* Peter Sheridan, Construction and Engineering Arbitration | p. 668.
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# Klaus Peter Berger, International Economic Arbitration (Boston: Kluwer Law

and Taxation, 1993), pp. 311-312.
* Netherlands Arbitration Act 1986 Article 1045-Third parties

(1) At the written request of a third party who has an interest in the outcome of



89

! N a o A Y = & Y @ a A I o o
@ﬂﬁ‘MLﬁNﬂUuﬂﬂ@ﬂ@’]qum@\iﬂﬂ?ZLmuﬁmw’]m@LW@@?QV@@m@ﬂQMNqﬂ@ﬂ’NLﬂﬂ')ﬂui@ﬂﬂ]@

uae®

agalafimnn  esdrnzayn lanainsenalasnisdidugaausanteyrnad

anulininasAmuzayy ingainisiansunudaiudndedininiuiiudafinmnaineie
A o o - = v = v

AN wiraAdaaetesnzayyf InsaINsneyye iy aranatudnan lunszuan

Ransauniuliiiudsslomisegdnstiaulunszusuiianson WieyananauwiuieaANad

wFFaINITd1 PN NIz UURA TN e aAaIn1a AR A s TN T AELAR

1 1
= =

adwlafignn  nisnyaranasdinanlunszuaunansanaznalmiaoyuiluEes
NIANAUNTLLIUNANIA LUBsaINTaNNInTasanIalianena lildsunaadeslnenseiu
dsziiudefinmresynaaiann udgnstimnandusasdnedaeundngiusine - Iilua

TeAuyniusayARaNaIN

the arbitral proceedings, the arbitral tribunal may permit such party to join the
proceedings, or to intervene therein. The arbitral tribunal shall send without delay a copy
of the request to the parties.

(2) A party who claims to be indemnified by a third party may serve a notice of
joinder on such a party. A copy of the notice shall be sent without delay to the arbitral
tribunal and the other party.

(3) The-joinder, intervention-or joinder for the claim of indemnity may only be
permitted by the arbitral tribunal, having heard the parties, if the third party accedes by
agreement in writing between-him-and the partiesto-the arbitration. agreement.

(4) On the grant of a request for joinder, intervention, or joinder for the claim of
indemnity, the third party becomes a party to the arbitral proceeds. Unless the parties
have agreed there on the arbitral tribunal shall determine the further conduct of the
proceedings.

* Isaak I. Dore, Theory and Practice of Multiparty Commercial Arbitration

(London: Kluwer Academic, 1990), p. 40.
“Ibid., p. 41.
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Journal of Arbitration International 7, p. 396.
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I.B.R.D U.K. GOVT. U.S GOVT A 4
EXPORT CREDITS ALD. KAISER REYNOLDS
GUARANTEE
DEPT. EXIM BANK | |
VOTING CURRENT
ACCOUNTS
TRUST TRUST
v i v
VOLTA RIVER AUTHORITY VOLCO
CONSTRUCTS AND OPERATES < > CONSTRUCTS AND OPERATES
$196,000,000 DAM AND POWER PLANT $128,000,000 SMELTER

! SPECIALFUNDFOR |q— |
EDUCATIONAL 8
SOCIAL PROJECTS
IN GHANA
GOVERNMENT
OF CHANA
VOLTA RIVER PROJECT FINANCING
SCHEMATIC DIAGRAM OF PRINCIPAL
AGREEMENTS EXECUTED FEB 8, 1962
Article 41
(A) If at any time during the continuance of this Agreement or thereafter there shall

be any question or dispute with respect to the construction,”meaning or effect of this
Agreement or arising out of this Agreement or concerning the rights or obligations
hereunder and involving two or more of the following persons: Volco, the Government,
the Authority, any shareholder, any party to a Long Term Tolling Contract, the Trustee of
The Volco Cureent Accounts Trust, or the Voting Trustee of the Voting Trust
Arrangements, any of the parties to such dispute shall have the right to require the
dispute to be settled by arbitration as hereinafter provided. Any of the parties to such
dispute may commence arbitration proceedings by () giving notice to each of the other

persons listed above and to the International Bank for Reconstruction and Development
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(including in such notice a statement of the question or dispute and of the claim or

contention of the person giving the notice), and (ii) cabling the International Court of

Arbitration, for the time being, of the International Chamber of Commerce, requesting

the appointment of an arbitrator. Any of the persons listed in the first sentence of this

paragraph (A) may intervene in, and become a party to, any arbitration proceedings

pursuant to this Article, and the International Bank for Reconstruction and Development

shall have a right to be heard in any such arbitration proceedings as amicus curiae.

(B)

(i) The Rules of Conciliation and Arbitration of the International Chamber of
Commerce shall govern the arbitration. The place of arbitration shall be such as
may be agreed by the persons participating in the arbitration, and in default of
agreement shall be in Geneva in the Federal Republic of Switzerland.

(i) Pending the issue of a decision or award, the operations or activities that
shall have given rise to the arbitration need not be discontinued, but if the
decision or award recognizes that a complaint was justifies, provision may be
made in the award for such reparation or compensation in respect of such
continued operations and activities as shall be decided by the arbitrator to be
appropriate.

(iii) The decision of the arbitrator shall be final and binding upon the parties
to this Agreement and upon persons who participated, or had a right under this
Article to participate, as a party in such arbitration proceedings, and they shall
comply in good faith with the decision.

(iv) Should the International Chamber of Commerce be replaced by, or its
functions substantially devolve-upon or be transferred to, any new international
body of similar type and competence, the function of the International Court of
Arbitration of the International Chamber of Commerce provided by this Article
shall be exercisable by the chief officer of such international body without further
agreement among the parties hereto.

If at any time during the continuance of any of the following agreements, i.e.:

(i) the Smelter Site Lease,

(i) the Port Agreement
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or thereafter there shall be any question or dispute touching the construction,
meaning or effect thereof, or arising out of such agreements, or concerning the
rights or obligations thereunder, then the question or dispute shall be referred to
arbitration and dealt with as if paragraphs (A) and (B) of this Article were set out

in the relevant agreement as part thereof.
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“ Michael J. Mustill and Stewart C. Boyd, The Law and Practice of Commercial

Arbitration in England (London and Edinburgh: Butterworths, 1989), p. 141.

*“Isaak I. Dore, Theory and Practice of Multiparty Commercial Arbitration, p. 47.
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1. dyaunnesiisszudnaidnvesiasamanudiumun W lduuudyayineainamnes
grundninlaeani1iu The Institution of Civil Engineer HT838ndn uuudnysyinesieuns
999 ICE dwiulfiusuneain@rnssnlasteiidervundrfaanisssiudeinani

\Anandtynynesineegli Clause 66 Aat™

“(1) If any dispute or difference of any kind whatsover shall arise between the
employer and the contractor in connection with or arising out of the contract or the
carrying out of the works including any dispute as to any decision opinion instruction
direction certificate or valuation of the engineer (whether during the progress of the
works or after their completion and whether before or after the determination
abandonment or breach of the contract) it shall be referred to and settled by the
engineer who shall state his decision in writing and give notice of the same to the
employer and the contractor. Unless the contract shall have been already determined or

abandoned the contractorshall in every case continue to proceed with the works with all

“© Lafarge Redland Aggregates Ltd. and Shepard Hill Civil Engineering Ltd, The
Weekly Law Report (London: Sweet & Maxwell, 2000), pp. 1624-1625.
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due diligence and he shall give effect forthwith to every such decision of the engineer
unless and until the same be revised by as arbitrator as hereinafter provided. Such
decisions shall be final and binding upon the contractor and the employer unless either
of them shall require that the matter be referred to arbitration as hereinafter provided. If
the engineer shall fail to give such decision for a period of three calendar months after
being requested to do so or if either the employer or the contractor be dissatisfied with
any such decision of the engineer then and in any such case either the employer or the
contractor may within three calendar months after receiving notice of such decision or
within three calendar months after expiration of the said period of three months (as the
case may be) require that the matter shall be referred to the arbitration of a person to be
agreed upon between the parties or (if the parties fail to appoint an arbitrator within one
calendar month of either party serving on the other party a written notice to concur in the
appointment of an arbitrator) a person to be appointed on the application of either party
by the President for the time being of the Institution of Civil Engineers... Any such
reference to arbitration may be conducted in accordance with the Institution of Civil
Engineers’ Arbitration Procedure (1983) or any amendment or modification thereof being
in force at the time of the appointment of the arbitrator and in cases where the President
of the Institution of Civil Engineers is requested to appoint the arbitrator he may direct
that the arbitration is conducted in accordance with the aforementioned procedure or
any amendment or modification thereof. Such arbitrator shall have full power to open up
review and revise any decision opinion instruction direction certificate or valuation of the
engineer and neither party shall be-limited in the proceedings before such arbitrator to
the evidence or arguments put before the engineer for the purpose of obtaining his
decision above referred to. The award of the arbitrator shall be final'and binding on the

parties...”

2. AyaunFumuNTag (Sub-contract) senanagFumsniugFumangae i 1w
frynyneaiieiumnngasresnanlnaan1iis The Federation of Civil Engineering

Contractors (FECE) waz@n1Ad The Civil Engineering Contractors Association (CECA)
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fanfiudeininresdoyoyneainalaalsngelu Clause 18(2) Asil®

“(1) If any dispute arises between the contractor and the subcontractor in
connection with or arising out of this subcontractor the carrying out of the subcontract
works including any dispute as to any decision, opinion, instruction or direction of the
contractor and/or engineer or any dispute as to payment under clause 15 it shall,
subject to the provisions of this clause, be referred to the arbitration and final decision of
a person agreed between the parties, or failing such agreement, appointed upon the
application of either of the parties by the President for the time being of the Institution of
Civil Engineers and any such reference to arbitration [shalll] be conducted in
accordance with the Institution of Civil Engineers’ Arbitration Procedure 1983 or any
amendment or modification thereof in force at the time of the appointment of the

arbitrator.

(2) If any dispute arises in connection with the main contract and the contractor
is of the opinion that such dispute touches or concerns the subcontract works, then
provided that an arbitrator has not already been agreed or appointed in pursuance of
the preceding subclause, the contractor may by notice in writing to the subcontractor
require that any such dispute under this subcontract shall be dealt with jointly with the
dispute under the main contract in accordance with the provisions of clause 66 thereof.
In connection with such joint dispute the subcontractor shall be bound-in like manner as

the contractor by any decision of the engineer or any award by an arbitration.

“ peter Sheridan, Construction and Engineering Arbitration, p. 573.
“ | afarge Redland Aggregates Ltd. and Shepard Hill Civil Engineering Ltd, The
Weekly Law Report, p. 1626.
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(3) If at any time before an arbitrator has been agreed or appointed in
pursuance of subclause (1) of this clause any dispute arising in connection with the
main contract in made the subject of proceedings in any court between the employer
and the contractor and the contractor is of opinion that such dispute touches or
concerns the subcontract works, he may by notice in writing to the subcontractor
abrogate the provisions of subclause (1) of this clause and thereafter no dispute under
this subcontract shall be referable to arbitration without further subbmission by the

contractor and subcontractor.

(4) Notice of any dispute under this agreement shall be given by the
subcontractor to the contractor in writing as soon as practicable after the event giving
rise to the dispute. The subcontractor shall be bound by the time limits imposed on the
contractor by clause 66 of the main contract in respect of any decision given by the

engineer thereunder insofar as such decision affects the subcontract works.”
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° Michael J. Mustill, “Mutlipartite Arbitration: An Agenda for Law-Makers,”

Journal of Arbitration International 7, p. 395.
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*"ssak |. Dore, Theory and Practice of Multiparty Commercial Arbitration, p. 49.

* Ibid., p. 49.
* Michael J. Mustill, “Mutlipartite Arbitrations: An Agenda for Law-Markers,”

Journal of Arbitration International 7, p. 397.

*Ibid., p. 397.

* Issak |. Dore, Theory and Practice of Multiparty Commercial Arbitration, p. 49.
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° Philippe-Le Boulanger;“Multi-Contract. Arbitration,” Journal -of International

Arbitration 13 (Geneva: n.p, 1996), p. 73.
" Ibid., p. 73.
*Ibid., p. 73.
59

Julie C. Chiu, “Consolidation of Arbitral Proceedings and International

Commercial Arbitration,” Journal of International Arbitration 7 (Geneva: n.p, 1990), p. 51.

*Ibid., p. 51.

®" |ssak I. Dore, Theory and Practice of Multiparty Commercial Arbitration, p.48.
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anTiuayylReAINIINeNIIAWIUIEIR (The ICC Court of Arbitration) THABY

)

[ %

wuudannatayny iaRaINIIWIAIA (The multiparty arbitration clause) daaaussl Aa™
The multi-party arbitration clause drafted by the ICC:
1. All disputes arising in-connection with-the present contract shall be finally

settled under the Rules of Conciliation and Arbitration of the International

® Julie C. Chiu, “Consolidation of Arbitral Proceedings and International

Commercial Arbitration,” Journal of International Arbitration 7, p. 51.

* Ottoarndt Glossner, Guide on Multi-Party Arbitration under the rules on the ICC

Court of Arbitration (Paris: ICC Publishing S.A., 1982), pp. 4-5.

* Klaus peter Berger, International Economic Arbitration (Denventer, Boston:

Kluwer Law and Taxation, 1993), p. 297.
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Chamber of Commerce by one or more arbitrators appointed in accordance
with the said rules.

2. The parties to the present clause agree that:

(a) If any such dispute raises issues which are the same as or are
connected with issues raised in a related dispute arising in
connection with a contract between a party to this contract and a
third party and provided that such related dispute is to be or has
been submitted to arbitration under the ICC Rules,

(b) And if the parties to such related dispute have themselves, agreed,
in their original arbitration agreement or any subsequent agreement,
that such related dispute shall be finally settled in an ICC Multi-Party
Arbitration together with any dispute which might arise under a
connected contract,

(c) And provided that one or other of the parties to this contract also
requires or accepts the same after learning of the said connected
dispute,

Then such dispute hereunder and such related dispute shall be finally settled by
the same arbitrator or the same arbitrators who shall be appointed by the common
agreement amongst all the parties to the arbitration combined in this way, or by the
Court of Arbitration of the ICC in accordance with the Guidelines for ICC Multi-Party

Arbitration.

v ¥ = o ' ¥ £% 1 = o o o
nsdndiannasaynynlaaaInsnnIARINa TNl Anstianuisndaninlataasin
dunuudennasaynianainisnidenaumilaniy-(Uniform Clause) 11999 udayayinae

% ¥
wilynatiuvzaetanaiudesnasanyilanainisuens wiinandtonaniy”

uanaINinIsIINRansnAR lnsdennaseyy ianaIn1s UNCITRAL ladnviuuL

%mnmfﬂumﬂmammmnﬂﬂﬁ (model multiparty arbitration agreement) Wwaldiunng

% Ottoarndt Glossner, Guide on Multi-Party Arbitration under the rules on the ICC

Court of Arbitration, pp. 5-6.
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7.2.3  N1999NNANT0LNAR IAEIANEIANA (Consolidation by Court Ordered)

*"Article 4(6) When a party submits a Request in connection with a legal
relationship in respect of which arbitration proceedings between the same parties are
already pending under these Rules, the Court may, at the request of a party, decide to
include the claims contained in the Request in the pending proceedings provided that
the Terms of Reference have not been signed or approved by the Court. Once the
Terms of Reference have been signed or approved by the Court, claims may only be

included in the pending proceedings subject to the provisions of Article 19.
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1958

*" Article V 1.Recognition and enforcement of the award may be refused, at the
request of the party against whom it is invoked, only if that party furnishes to the
competent authority where the recognition and enforement is sought, proof that:: (d) The

composition of the arbitral authority or the arbitral procedure was not in accordance with
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(1) UszmnAiinaasuaus

nguNnadifaanissauiatsAntestszinauisasuaudlynAes iy
Netherlands Arbitration Act 1986 Article 1046 ttynj&dn “fINTeUAUNANTUINIG
Ay 1mFaIN19493AR viananaAmneadey %q@giwdwmiﬁmamwmL.Lm'@:mﬁ
anuzaunlanansfiuanssiulussnpissafuans dnsdidhauiiehelaenafecere
1Ugea1UANALAN(the President of the District Court) m;qﬁmme‘fﬁmﬁﬁ@gﬂﬁﬁmﬁqu

a Ao ¥ 1 = o I 68
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NN999NNANTUNARRIN Article 1046 Ruislé 2 nacl Aa

1. AN99INNANIUNARTI9UNA (Full Consolidation)” 1Anlulnlszaue auaaale

the agreement of the parties, or, failing such agreement, was not in accordance with the
law of the country where the arbitration took place; or

* Article 1046 “If two or more connected arbitral proceedings are pending
before different arbitral tribunals in The Netherlands, any of the parties may request the
President of the District Court in Amsterdam to order a consolidation of the proceedings,
unless the parties have-agreed otherwise”

* Article 1046 (s) If the President orders consolidation in full, the parties shall in
consultation with each-other appoint:one arbitrator-or an-uneven. number: of arbitrators
and determine the procedural rules which shall apply to the consolidated proceedings.
If, within the period of time prescribed by the President, the parties have not reached
agreement on the above, the President shall, at the request of any party, appoint the
arbitrator or arbitrators and, if necessary, determine the procedural rules which shall
apply to the consolidated proceedings. The President shall determine the remuneration
for the work already carried out by the arbitrators whose mandate is terminated by

reason of the full consolidation.
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(2) Uszinpaangm

N1999NNITLIUNAIANNNFRYTYAIIAAINISALII (Parallel Arbitrations) MAAAN

damnnasaynyrinnainisrangdennassaanissanialsnan ineunisyaiAresnguniaey
4

LuiuguANEueanvadanstl nnAnst i ianuEusenesAAnz et InRAINIg (the

tribunal) azluila1u1alun1sdalsiin1s99uiNansanAn

LUNANHNAAIBINITIINARIINARALAAIRN AL AN EULANINATUANN AR the

Adgas 72194 Abu Dhabi Gas Liquefaction Co.Ltd V.Eastern Bechtel Corp.72

" Article 1046 (4). If the President -orders partial. consolidation, he shall decide
which disputes shall be consolidated. The President shall, if parties fail to agree within
the period of time prescribed by him, at the request-of-any party, appoint the arbitrator
or arbitrators and determine which rules shall apply to the consolidated proceedings. In
this event the arbitral tribunals before which arbitrations have already been commenced
shall suspend those arbitrations. The award of the arbitral tribunal appointed for the
consolidated arbitration.

"' Alan Redfern and Martin Hunter, Law and Practice of International Commercial

Arbitration, p.178
" Ibid., p. 177.
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N afAdNAaEN1999N A2 ARTBIANA LUNOUNIRBINANTIUIAIINUNG (Federal Rules

" Alan. Redfern -and-Martin Hunter, Law and- Practice of: International

Commercial Arbitration, p.178.

" Section 35 (1) The parties are free to agree:

(a) that the arbitral proceedings shall be consolidated with other arbitral
proceedings or

(b) that consolidated hearings shall be held

(c) Unless the parties agree to confer such power on the tribunal, the tribunal

has no power to order consolidation of proceedings or conduct hearings.
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" |saak I Dore, Theory. and-Practice of Multiparty-Commercial Arbitration, pp. 3-

Federal-Rules of Civil Procedures Rules 81.(a)(3) In proceedings under Title a,
U.S.A., relating to arbitration... these rules apply only to the extent that matters of
procedure are not provided for in those statutes.

Rules 42 (a): Consolidation. When actions involving a common question of law
or fact are pending before the court, it may order a joint hearing or trial of any or all the
matters in issue in the actions; it may order all the actions consolidation; and it may
make such orders concerning proceedings there in as may tend to avoid unnecessary

costs or delay.
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"Ibid., p. 3-4.

" Peter Sanders, Quo Vadis Arbitration (Hague: Kluwer Law Interrnational,

1999), pp. 214-215.
CALIFORNIA, Section 1297.272 and 273; OREGON, Section 36.506 and TEXAS
Section 249.27: The court may order consolidation when parties, in their arbitration

agreements or otherwise, have agreed to consolidate the arbitrations arising out of those
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(4) ﬂgum&wtyﬂmﬁ;mmﬂmémm (HONG KONG'S Arbitration Ordinance

1996)

arbitration agreements. On application of one party, with the consent of all the other
parties, the court may.then do-one-or more.of . the following:
(a) order consolidation on terms the court considers just and necessary;
(b) appoint-an arbitral tribunal for the consolidated arbitration if the parties
cannot agree;
(c) make any order it considers necessary where the parties cannot agree on
any matter necessary to conduct the consolidated arbitration.
(d) Order the arbitration proceedings arising out of those arbitration agreements
to be held at the same time or one immediately after the other;

(e) Order any of the arbitral proceedings to be stayed until determination of any

other of them.
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" Section 6b (1) Where in relation to two or more arbitration proceedings it a
appears to the Court

(a) thatsome common question of law.or fact arises-in both or all of them, or
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same transaction or-series of transaction,or
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after the determination of any other of them.

* Alan Redfern and Martin Hunter, Law and Practice of International Commercial

Arbitration, p. 180.
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Journal of Arbitration International 7, p. 397.

* Hans Van Houte, “Due Process in Multi-Party Arbitration,” In ICC Documents

Publication No. 480/1 (Paris: ICC Publishing S.A., 1991), pp. 191-195.
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FOREWORD

The terms of the Fourth Edition of the Conditions of Contract for Works of Civil
Engineering Construction have been prepared by the Fédération Internationale
des Ingénieurs Conseils (FIDIC) and are recommended for general use for the
purpose of construction of such works where tenders are invited on an
international basis. The Conditions, subject to minor modifications, are also
suitable for use on domestic contracts.

The version in English of the Conditions is considered by FIDIC as the official
and authentic text for the purpose of translation.

In the preparation of the Conditions it was recognised that while there are
numerous Clauses which will be generally applicable there are some Clauses
which must necessarily vary to take account of the circumstances and locality of
the Works. The Clauses of general application have been grouped together in this
document and are referred to as Part 1 — General Conditions. They have been
printed in a form which will facilitate their inclusion as printed in the contract
documents normally prepared.

The General Coaditions are linked with the Conditions of Particular
Application, referred to as Part II, by the corresponding numbering of the
Clauses, so that Parts | and Il together comprise the Conditions governing the
rights and obligations of the parties.

Part Il must be specially drafted to suil each individua! Contract.

When drédging and ceriain types of reclamation work are involved special
consideration must be given to Part 1.

To assist in the preparation of Part 1l explanatory material and example clauses
are published with the Conditions in a separately bound document entitled
“Conditions of Contract for Works of Civil Engineering Construction, Part 11 -
Conditions of Particular Application, with Guidelines for preparation of Part 1
Clauses, Fourth Edition™.

FIDIC has published a “Guide to the Use of FIDIC Conditions of Contract for Works
of Civil Engineering Construction” which inctudes comments on the provisions of the
Fourth Edition of the Conditions. Users of the Fourth Edition may find it
helpful to iefer to this Guide.

It may also be helpful for users (o refer to other FIDIC publications, such as:

Tendering Procedure (First Edition 1982)
Construction, Insurance and Law ( 1986)

FiDIC gratefully acknowledges the suggestions and comments i#t has received
during the preparation of this cdition from European Imernational Contractors
(EIC) as mandatory of Confederation of (Internationat Contractors Associations
(CICA) with participation of Associated General Contraclors of America
(AGC).
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PART | - GENERAL CONDITIONS

Definitions and Interpretation

In the Contract (as hereinafter defined) the following words and expressions shall
have the meanings hereby assigned to them, except where the context otherwise
requires:

{a) (i) “Employer” means the person named as such in Part Il of these Conditions
and the legal successors in title to such person, but not (except with the consent
of the Contractor) any assignee of such person.

(ii) “Contractor” means the person whose tender has been accepted by the
Employer and the legal successors in title to such person, but not (except with
the consent of the Employer) any assignee of such person.

(iii) “Subcontractor” means any person named in the Contract as a
Subcontractor for a part. of the Works or any person to whom a part of the
Works has been subcontracted with the consent of the Engineer and the legal
successors in title to such person, but not any assignee of any such person.

(iv) “Engincer” means the person appointed by the Employer to act as
Engincer for the purposes of the Contract and named as such in Part II of
these Conditions.

{v) “Engineer’s Representative” means a person appointed from time to time
by the Engineer under Sub-Clause 2.2,

(b) (iy “Contract” means these Conditions (Parts I and II), the Specification. the
Drawings, the Bill of Quantities, the Tender, the Letter of Acceptance. the
Contract Agreement (if completed) and such further documents as mayv be
expressly incorporated in the Letter of Acceptance or Contract Agrecment (if
completed).

(ii} “Specification” means the specification of the Works included in the
Contract and any modification thereof or addition thereto made under Clause
51 or submiited by the Contractor and approved by the Engineer.

(ii) “Drawings” means all drawings, calculations and technical information
of a like nature provided by the Engincer to the Contractor under the Contract
and all drawings, calculations, samples, patterns, models, operation and
maintenance manuals and other technical inforination of a like nature
submitted by the Contractor and approved by the Engineer.

(iv) “Bill of Quantities” means the priced and completed bill of quantities
forming part of the Tender.

(v) “Tender” means the Contractor’s priced offer to the Employer for the
execution and completion of the Works and the remedying of any defects
therein in accordance with the provisions of the Coniract, as accepted by the
Letter of Acceptance.

(vi) “Letter of Acceptance” means the formal acceptance by the Emplover of
the Tender.

(vii) “Contract Agreement” means the contract agreement (if any) referred to
in Sub-Clause 9.1.

(viii) “Appendix to Tender” means the appendix comprised in the form of
Tender annexed to these Conditions.

(¢) (i) “Commencement Date” means the date upon which the Contractor
receives the notice to commence issued by the Engineer pursuant to Clause 41.

(it) “Time for Completion” means the time for completing the execution of
and passing the Tests on Completion of the Works or any Section or part
thereof as ctated in the Contract (or as extended under Clause 44) calculated
from the Commencement Date.

@ FIDIC 1987 1
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(d) (i) “Tests on Completion” means the tests specified in the Contract or

otherwise agreed by the Engineer and the Contractor which are to be made by
the Contractor before the Works or any Section or part thereof are taken over
by the Employer.

(ii) “Taking-Over Certificate™ means a certificate issuéd pursuant to Clause 48,

{¢) (i) “Contract Price” means the sum stated in the Letter of Acceptance as

"

(g)

payable to the Contractor for the execution and completion of the Works and
the remedying of any defects therein in accordance with the provisions of the
Contract.

(ii) “Retention Money” means the aggregate of all monies retained by the
Employer pursuant to Sub-Clause 60.2(a).

(iii) “Interim Payment Certificate” means any certificate of payment issued by the
Engineer other than the Final Payment Certificate.

(iv) “Final Payment Certificate” means the certificate of paymeni issued by the
Engineer pursuant to Sub-Clause 6.8,

(i) “Works” means the Permanent Works and the Temporary Works or either
of them as appropriate.

(i1} “Permanent Works™ means the permanent works to be executed
(including Plant) in accordance with the Contract.

(iil} “Temporary Works™ means all temporary works of every kind (other
than Contractor’s Equipment) required in or about the execution and
completion of the Works and the remedying of any defects therein.

(iv) “Plant” means machinery, apparatus and the like intended to form or
forming part of the Permanent Works.

(v) “Contractor’s Equipment” means all appliances and things of whatsoever
nature (other than Temporary Works) required for the execution and
completion of the Works and the remedying of any defects therein, but does
not include Plant, materials or other things intended to form or forming part
of the Permanent Works.

(vi) “Section” means a part of the Works specifically identified in the
Contract as a Section.

{vii) “Site” means the places provided by the Employsr where the Works are
to be executed and any other places as may be specifically designated in the
Contract as forming part of the Site.

(i) “cost” means all expenditure properly incurred or to be incurred, whether
on or off the Site, including overhead and other charges properly allocable
thereto but does not include any allowance for profit.

(ii) “day” means calendar day.

(i) “foreign currency” means & curtency of a country other than that in
which the Works are to be located.

(iv) “writing” means any hand-written, type-written, or printed communication,
including telex, cable and facsimile transmission.

The headings and marginal notes in these Conditions shall not be deemed part
thereof or be taken into ccnsideration in the interpretation or construction
thereof or of the Contract.

Words importing persons or parties shall inciude firms ard corporations and any
organisation having legal capacity.

Words importing the singular only uiso include the plural and vice versa where the
context requires.
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1.5 Wherever in the Contract provision is made for the giving or issue of any notice,

2.1

2.2

23

2.4

25

consent, approval, certificate or determination by any person, unless otherwise
specified such notice, consent, approval, certificate or determination shall be in
writing and the words “notify™, “certify” or “determine” shall be construed
accordingly. Any such consent, approval, certificate or determination shall not

unreasonably be withheld or delayed.

Engineer and Engineer’s Representative
(a) The Engincer shall carry out the duties specified in the Contract.

{b) The Engincer may exercise the authority specified in or necessarily to be
implied from the Contract, provided, however, that if the Engineer is required,
under the terms of his appointment by the Employer, to obtain the specific
approval of the Employer before exercising any such authority, particulars of
such requirements shall be set out in Part II of these Conditions. Provided further
that any requisite approval shall be deemed to have been given by the Employer
for any such authority exercised by the Engineer.

(c) Except as expressly stated in the Contract, the Engineer shall have no
authority to relieve the Contractor of any of his obligations under the Contract.

The Engineer’s Representative shall be appointed by and be responsible to the
Engineer and shall carry out such duties and exercise such authority as may be
delegated to him by the Engineer under Sub-Clause 2.3.

The Engineer may from time to time delegate to the Engineer’s Representative
any of the duties and authorities vested in the Engineer and he may at any time
revoke such delegaticn. Any such deiegation or revocation shall be in writing and
shall not take effect until a copy thereof has been delivered to the Employer and
the Contractor.

Any communication given by the Engineer’s Representative to the Contractor in
accordance with such delegation shall have the same effect as though it had been
given by the Engineer. Provided that:

(2) any failure of the Engineer’s Representative to disapprove any work,
materials or Plant shall not prejudice the authority of the Engineer to disapprove
such work, materials or Plant and to give iastructions for the rectification
thereof, and

(b}, if the Contractor guestions any communication of the Engineer’s
Representative he may refer the matter to the Engineer who shall confirm, reverse
or vary the contents of such communication.

The Engineer or the Engineer’s Representative may appoint any number of
persons to assist the Engineer’s Representative in the canying out of his duties under
Sub-Clause 2.2, He shall notify to the Contractor the names. duties and
scope. ol authority. of such. persons. Such assistants shall have no authority to
issuc any instructions to the Contractor save in so far as such instructions may be
necessary (o enable them (o carry out their duties and to secure their acceptance of
materials. Plant or workmanship as being in accordance with the Contract, and
any instructions given by any of them for those purposes shall be deemed to have
been given by the Engineer’s Representative.

Instructions given by the Engineer shall be in writing, provided that if for any
reason the Engineer considers it necessary to give any such instruction orally, the
Contractor shall comply with such instruction. Confirmation in writing of such
oral instruction given by the Engineer, whether before or after the carrying out of
the instruction, shall be deemed 1o be an instruction within the meaning of this
Sub-Clause. Provided further that if the Contractor, within 7 days, confirms in
writing to the Engineer any ora! instruction of the Engineer and such
confirmation is not contradicted in writing within 7 days by the Engineer, it shall
be deemed to be an instruction of the Engineer.
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The provisions of this Sub-Clause shall equally apply to instructions given by the
Engineer’s Representative and any assistants of the Engineer or the Engineer’s
Representative appointed pursuant to Sub-Clause 2.4,

Wherever, under the Contract, the Engineer is required to exercise his discretion by;.
(a) giving his decision, opinion or consent,

{b) expressing his satisfaction or approval,

(c) determining value, or

(d) otherwise taking action which may affect the rights and obligations of the
Employer or the Contractor

he shall exercise such discretion impartially within the terms of the Contract and
having regard to all the circumstances. Any such decision, opinion, consent,
expression of satisfaction, or approval, determination of value or action may be
opened up, reviewed or revised as provided in Clause 67.

Assignment and Subcontracting

The Contractor shall not, without the pricr consent of the Employer (which
consent, notwithstanding the provisions of Sub-Clause 1.5, shall be at the sole
discretion of the Employer), assign the Contract or any part thereof, or any
benefit or interest therein or thereunder, otherwise than by:

{a) a charge in favour of the Contractor’'s bankers of any monies due or to
beconie due under ehe Contract, or

(b) assignment to the Contracior’s insurers {in cases where the insurers have
discharged the Contractor's loss or liability) of the Contractor’s right to obtain
relief against any other party liable.

The Contractor shall not subcontract the whole of the Works. Except where
otherwise provided by the Contract, the Contractor shall not subcontract any
part of the Works without the prior consent of the Engineer. Any such consent
shall not relieve the Coruractor from any liability or obligation under the
Contract and he shall be responsible for the acts, defaults and neglects of any
Subcontractor, his agents, servan{s or workmen as fully as if they were the acts,
defaults or neglects of the Contracior, his agents, servants or wolkmen.

Provided that ithe Contractor shall not be required to obtain such consent for:
(a) the provision of labour,

(b} the purchase of materials which are in accordance with the standards specified
in the Contract, or

(c) the subcontracting of any part of the Works for which the Subcontractor is
namcd in the Contract.

In the event of a Subcontractor having undertaken towards the Contractor in
respect of the work executed, or the goods, materials, Plant or services supplied
by such Subcontractor, any continuing obligation extending for a period
exceeding that of the Dzfects Liability Period under the Contract, the Contractor
shall at any time, after the expiration of such Period, assign to the Employer, at
the Emnloyer’s request and cost, the benefit of such obligation for the unexpired
duration thereof.

Contract Documents
There is stated in Part LI of these Conditions:
(a) the language or languages in which the Contract documents shall be drawn up, and

(b) the country or state the law of which shall apply to the Contract and according
to which the Contract shall be construed.
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If the said documents are written in more than one language, the language
according to which the Contract shall be construed and interpreted is also stated
in Part II of these Conditions, being therein designated the “Ruling Language”,

The several documents forming the Contract are to be taken as mutually
explanatory of one another, but in case of ambiguities or discrepancies the same
shall be explained and adjusted by the Engineer who shall thereupon issue to the
Contractor instructions thereon and in such event, unless otherwise provided in
the Contract, the priority of the documents forming the Contract shall be as
follows:

(1) The Contract Agreement (if completed);

(2) The Letter of Acceptance;

(3) The Tender;

(4) Part II of these Conditions;

(5) Part I of these Conditions; and

(6) Any other document forming part of the Contract.

The Drawings shall remain in the sole custody of the Engineer, but two copies thereof
shall be provided 10 the Contractor free of charge. The Contractor shall make athisown
cost any further copies required by him. Unless it is strictly necessary for the purposes
of the Contract, the Drawings, Specification and other documents provided by the
Employer or the Engineer shall not, without the consent of the Engineer, be used or
communicated (o a third party by the Contractor. Upon issue of the Defecis Liability
Cenificate, the Contractor shall return to the Engineer ali Brawings, Specitication and
other documents provided under the Contract.

The Contractor shall supply to the Engineer four copies of all Drawings, Specification
and other documents submitted by the Contractor and approved by
the Engineer in accordance with Clause 7, together with a reproducible copy of
any material which cannot be reproduced to an equal standard by photocopying.
In addition the Contractor shall supply such further copies of such Drawings,
Specification and other documents as the Engineer may request in writing for the
use of the Employer, who shall pay the cost thereof.

One copy of the Drawings, provided to or supplied by the Contractor as
aforesaid, shall be kept by the Contractor on the Site and the same shall at all
reasonable times be available for inspection and use by the Engineer and by any
other person authorised by the Engineer in writing,

The Coatractor shall give notice to the Engineer, with a copy to the Employer,
whenever planning or execution of the Warks is likely to be delayed or disrupted
unless any further drawing or instruction is issued by the Engineer within a
reasonable time. The notice shall include details of the drawing or instruction
required and of why and by when it is requirad and of any delay or disruption
likely 10 be suffered if it is late.

If. by reason of any failure or inability of the Engineer to issue, within a time
reasonable in all e circumstances, any drawing or instructica foi which notice
has been given by the Contractor -in accordance with Sub-Clausz 63, the
Centractor suflers delay andfor incurs costs then the Engineer shall, after due
consultation with the Employer and the Contiactor, determine:

(a) any extension of time to which the Contractor is entitled under Clause 44, and
(b) the amount of such costs, which shall be added to the Contract Price,
and shall notify the Contractor accordingly, with a copy to the Employer.

If the faifure or inability of the Engincer to issue any drawings or instructions is
caused in whole or in part by the failure of the Contractor to submit Drawings,
Specification or other documenis which he is required to submii under the
Contract, the Engineer shall take such failure by the Contractor inte account
when making his determination pursuant (0 Sub-Clause 0.4,
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The Engineer shall have authority to issue to the Contractor, from time to time,
such supplementary Drawings and instructions as shall be necessary for the
purpose of the proper and adequate execution and completion of the Works and
the remedying of any defects therein. The Contractor shall carry out and be
bound by the same,

Where the Contract expressly provides that part of the Permanent Works shall be
designed by the Contractor, he shall submit to the Engineer, for approval:

{(a) such drawings, specifications, calculations and other information as shall be
necessary to satisfy the Engineer as to the suitability and adequacy of that design,
and

(b) operation and maintenance manuals together with drawings of the Permanent
Works as completed, in sufficient detail to enable the Employer to operate,
maintain, dismantle, reassembie and adjust the Permanent Works incorporating
that design. The Works shall not be considered to be completed for the purposes
of taking over in accordance with Clause 48 until such operation and
maintenance manuals, together with drawings on completion, have been
submitted to and approved by the Engineer. )

Approval by the Engineer, in accordance with Sub-Clause 7.2, shall not relieve
the Contractor of any of his responsibilities under the Contract.

General Obligations

The Contractor shall, with due care and diligence, design (to the exten: provided
for by the Contract), execute and complete the Works and remedy any defects
therein in accordance with the provisions of the Contract. The Contractor shall
provide' all superintendence, labour, materials, Plant, Contractor’s Equipment
and all other things, whether of a temporary or permanent nature, required in and
for such design, execution, completion and remedying of any defects, so far
as the necessity for providing the same is specified in or is reasonably to be
inferred from the Contract.

The Contractor shall give prompt notice to the Engineer, with a copy to the Emplover,
of any etror, omission, fault or other defect in the design of or Specification for the
Works which e discovers when reviewing the Contract or executing the Works.

The Contractor shall take full responsibility for the adequacy, stability and safzty
of all Site operations and methods of construction. Provided that the Contractor
shall not be responsible (except as stated: hereunder or as may be otherwise
agreed) for the design or specification of Permanent Works, or for the design or
specification of any Temporary Works not prepared by the Contractor. Wherc
the Contract expressly provides that part of the Permanent Works shall be
designed by the Contractor, he shall be {ully responsible for that part of such
Works, notwithstanding any approval by the Engincer.

The Contractor shall, if catled upon so 1o do. enier into and execute the Contracl
Agreement, to be prepared and completed at the cost of the Employer, in the
form annexed to these Conditions with such modification as may be necessary.

If the Contract requires the Contractor to obtain security for his proper performance
of the Contract, he shall obtain and provide 10 the Employer such security within 28
days afier the receipt of the Letter of Acceptance. in the sum stated in the Appendix
to Tender. When providing such security 10 the Employer, the Contractor shall notify
the Engineer of so doing. Such security shall be in the form annexed to thesc
Conditions or in such other form as may be agreed between the Employer and the
Contractor. The institution providing such security shall be subject to the approval of
the Employer. The cost of complying with the requirements of this Clause shall be
borne by the Contractor, unless the Contract otherwise provides.
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10.2 The performance security shall be valid until the Contractor has executed and

10.3

111

1241

12.2

completed the Works and remedied any defects thercin in accordance with the
Contract. No claim shall be made against such security after the issue, of the
Defects Liability Certificate in accordance with Sub-Clause 62.1 and such
security shall be returned to the Contractor within 14 days of the issue of the said
Defects Liability Certificate.

Prior to making a claim under the performance security the Employer shail, in
every case, notify the Contractor stating the nature of the default in respect of
which the claim is to be made.

The Employer shall have made available to the Contractor, before the submission
by the Contractor of the Tender, such data on hydrological and sub-surface
conditions as have been obtained by or on behalf of the Employer from
investigations undertaken relevant to the Works but the Contractor shall be
responsible for his own interpretation thereof.

The Contractor shall be deemed to have inspected and examined the Site and its
surroundings and information available in connection therewith and to have
satisfied himself (so far as is practicable, having regard to considerations of cost
and time) before submitting his Tender, as to:

(a) the form and nature thereof, including the sub-surface conditions,
(b) the hydrological and climatic conditions,

{(c) the extent and nature of work and materials necessary for the execution and
completion of the Works and the remedying of any defects therein, and

(d) the means of access to the Site and the accommodation he may require,

and, in general, shall be deemed to have obtained all necessary information,
subject as above mentioned, as to risks, contingencies and all other circumstances
which may influence or affect his Tender.

The Contractor shall be deemed to have based his Tender on the data made
available by the Employer and on his own inspection and examination, all as
aforementioned.

The Contractor shatl be deemed to have satisfied himself as to the correctness and
sufficiency of the Tender and of the rates and prices stated in the Bill of
Quantities, all of which shall, except insofar as it is otherwise provided in the
Contract, cover all his obligations under the Contract (including those in respect
of the supply of goods, materials, Plant or services or of contingencies for which
there is a Provisional Surn) and all matters and things necessary for the proper
execution and completion of the Works and the remedying of any defects therein.

If, however, during the execution of the Works the Contractor encountcrs
physical obstructions or physical conditions, other than climatic conditions on
the Site, which obstructions or conditions were, in his opinion, not foresceable by
an experienced contractor, the Contractor shail forthwith give nolice thercof tu
the Engineer, with a copy to the Employer. On receipt of such notice. the
Engineer shall, if in his opinion such obstructions or conditions could not have
been reasonably foreseen by an experienced contractor, after duc consultation
with the Employcr and the Contractor, determine:

(a) any extension of time to which the Contractor is entitled under Clause 44, and

(b) the amount of any costs which may have been incurred by the Contractor by
reason of such obstructions or conditions having been encountered, which shall
be added to the Contract Price,

and shall notify the Contractor accordingly, with a copy io the Employer. Such
determination shail take account of any instruction which the Engineer may 1ssuc
to the Contractor in connection therewith, and any proper and reasonable
measures acceplabie to the Engineer which the Contraclor may take in the
absence of specific instructions from the Engincer.
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Unless it is legally or physically impossible, the Contractor shall execute and
complete the Works and remedy any defects therein in strict accordance with the
Contract to the satisfaction of the Engineer. The Contractor shall comply with
and adhere strictly to the Engineer’s instructions on any matter, whether
mentioned in the Contract or not, touching or concerning the Works. The
Contractor shall take instructions only from the Engineer (or his delegate).

The Contractor shall, within the time stated in Part 1l of these Conditicns after
the date of the Letter of Accepiance, submit to the Engineer for his consent a
programme, in such form and detzil as the Engineer shall reasonably prescribe,
for the execution of the Works. The Contractor shall, whenever required by the
Engineer, also provide in writing for his information a general description of the
arrangements and methods which the Contractor proposes to adopt for the
execution of the Works.

If at any time it should appear to the Engineer that the actual progress of the
Works does not conform to the programme to which consent has been given
under Sub-Clause 14.1, the Contractor shall produce, at the request of the
Engineer, a revised programme showing the modifications 1o such programme
necessary ta ensure completion of the Works within the Time for Completion.

The Contractor shall, within the time stated in Part II of these Conditions after
the date of the Letter of Acceptance, provide to the Engineer for his information
a detailed cash flow estimate, in quarierly periods, of all payments to which the
Contractor will be entitled under the Contract and the Contractor shall
subsequently supply revised cash flow ¢stimates at quarterly intervals, if required
to do so by the Engineer.

The submission to and consent by the Engineer of such programmes or the
provision of such general descriptions or cash flow estimates shall not relieve the
Contractor of any of his duties or responsibilities under the Contract.

The Contractor shall provide all necessary superintendence during the execution
of the Works and as long thereafter as the Engineer may consider necessary for
the proper fulfilling of the Contractor’s obligations under the Contract. The
Contractor, or a competent and authorised representative approved of by the
Engineer, which approval may at any time be withdrawn, shall give his whole
time to the superintendence of the Works. Such authorised representative shall
receive, on behalf of the Contractor, instructions from the Engineer.

If approval of the representative is withdrawn by the Engineer, the Contractor
shall, as scon as is practicable, having regard to the requirement of replacing him
as hereinafter mentioned, after receiving notice of such withdrawal, remove the
representative from the Works and shall not thereafter employ him again on the
Works in any capacity and shall replace him by another representative approved
by the Engineer.

The Contractor shall provide on the Site in connection with the execution and
completion of the Works and the remedying of any defects therein:

{a) only such technical assistants as are skilled and expcrienced in their respective
callings and such foremen and lcading hands as are competent to give proper
superintendence of the Works, and

{b) such skilled, semi-skilled and unskilled labour as is necessary for the proper
and timely fulfilling of the Contractor's obligations under the Contract.

The Engineer shall be at liberty to object to and require the Contractor 10 remove
forthwith from the Works any person provided by the Comractor who, in the
opinion of the Engineer, misconducts himself, ¢r is incompetent or negligent in
the proper performance of his duties, or whose presence on Site is otherwise
considered by the Engineer to be undesirabie. and such person shall not be again
allowed upon the Works without the consent of the Engineer. Any person s0
removed from the Works shall be repluced as soon as possible.
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The Contractor shall be responsible for:

(a) the accurate setting-out of the Works in relation to original points, lines and
levels of reference given by the Engineer in writing,

{b) the correctness, subject as above mentioned, of the pos-ition, levels,
dimensions and alignment of all parts of the Works, and

(c) the provision of all necessary instruments, appliances and labour in
connection with the foregoing responsibilities.

If, at any time during the execution of the Works, any error appears in the
position, levels, dimensions or alignment of any part of the Works, the
Contractor, on being required so to do by the Engineer, shall, at his own cost,
rectify such error to the satisfaction of the Engineer, unless such error is based on
incorrect data supplied in writing by the Engineer, in which case the Engincer
shall determine an addition to the Contract Price in accordance with Clause 52
and shall notify the Contractor accordingly, with a copy to the Employer.

The checking of any setting-out or of any line or level by the Engineer shall not in
any way relieve the Conwractor of his responsibility for the accuracy thereof and
the Contractor shall carefully protect and preserve all bench-marks, sight-rails,
pegs and other things used in setting-out the Works.

If, at any time during the execution of the Works, the Engineer requires the
Contractor to make boreholes or to carry out exploratory excavation, such
requirement shall be the subject of an instruction in accordance with Clause 51,
unless an item: or a Provisional Sum in respzct of such work is included in the Bill
of Quantities.

The Cogtractor shall, throughout the execution and completion of the Works
and the remedying of any defects therein:

(a) have full regard for the safety of all persons entitled to be upon the Site and
keep the Site (so far as the same is under his control) and the Works (so far as the
same are not completed or occupied by the Employer) in an orderly state
appropriate to the avoidance of danger to such persons,

(b) provide and maintain at his own cost all lights, guards, fencing, warning signs
and watching, when and where necessary or required by the Engineer or by any
duly constituted authority, for the protection of the Works or for the safety and
convenience of the public or others, and

(c) take all reasonable steps to protect the environment on and off the Site and 10
avoid damage or nuisance to persons or to property of tihe public or others
resulting from pollution, noise or other causes arising as a consequence of his
methods of operation.

If under Clause 31 the Employer shal! carry out work on the Site with his own
workmen he shall, in respect of such work:

{a) have full regard to the safety of all persons entitled to be upon the Site. and

(b) keep the Site in an orderly state appropriate to the avoidance of danger o such
persons.

If under Clause 31 ihe Employer shali employ other contractors on the Site he
shall require them to have the same regard for safety and avoidance of danger.

The Contractor shall take full responsibility for the care of the Works and
materials and Plant for incorporation therein from the Cominencement Date
until the date of issue of the Taking-Over Certificate for the whole of the Works,
when the responsibility for the said care shall pass to the Employer. Provided
that:

1a) if the Engineer issues a Taking-Over Certificate for any Section or part of the
Periuanent Works the Contractor shall cease to be liable for the care of tha
Section or part from the daie of issue of the Taking-Over Certificate. when the
responsibility for the care of that Section or part shall pass to the Employer. and

{
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(b) the Contractor shall take full responsibility for the care of any outstanding
Works and materials and Plant for incorporation therein which he undertakes to
finish during the Defects Liability Period until such outstanding Works have been
completed pursuant to Clause 49.

If any loss or damage happens to the Works, or any part thereof, or materials or
Plant for incorporation therein, during the period for which the Contractor is
responsible for the care thereof, from any cause whatsoever, other than the risks
defined in Sub-Clause 20.4, the Contractor shall, at his own cost, rectify such loss
or damage so that the Permanent Works conform in every respect with the
provisions of the Contract to the satisfaction of the Engineer. The Contractor
shall also be liable for any loss or damage to the Works occasioned by him in the
course of any operations carried out by him for the purpose of complying with his
obligations under Clauses 49 and 50.

In the event of any such loss or damage happening from any of the risks defined
in Sub-Clause 20.4, or in combination with other risks, the Contractor shall, if
and to the extent required by the Engineer, rectify the loss or damage and the
Engineer shall determine an addition to the Contract Price in accordance with
Clause 52 and shall notify the Contractor accordingly, with a copy to the
Employer. In the case of a combination of risks causing loss or damage any such
determination shall take into account the proportional responsibility of the
Contractor and the Employer.

The Employer’s risks are:

(a) war, hostilities (whether war be declared or not), invasion, act of foreign
enemies,

{b) rebellion, revolution, insurrection, or military or usurped power, or civil war,

{c) ionising radiations, or contamination by radio-activity from any nuclear fuet,
or from any nuclear waste from the combustion of nuclear fuel, radio-active toxic
explosive or other hazardous properties of any explosive nuclear assembly or
nuclear component thereof,

(d) pressure waves caused by aircraft or other aerial devices travelling at sonic or
supersonic speeds,

(e) riot, commotion or disorder, unless solely restricted to employees of the
Contractor or of his Subcontractors and arising from the conduct of the Works,

{f) loss or damage due to the use or occupation by the Employer of any Section or
part of the Permanent Works, exggpt as may be provided for in the Contract,

(g) loss or damage to the extent that it is due to the design of the Works, other
than any part of the design provided by the Contracter or for which the
Contractor is responsible, and

{h) any operation of the forces of nature against which an experienced contractor
could not reasonably have been expected to take precautions,

The Contractor shall, without kimiting his or the Employer’s abligations and
responsibilities under Clause 20, insure:

(a) the Works, together with materials and Plant for incorporation therein, to the
full replacement cost (the term “cost” in this context shall include profit),

(b) an additional sum of 15 per cent of such replacement cost, or as may be
specified in Part II of these Conditions, to cover any additional costs of and
incidental to the rectification of loss or dumage including professional fees and
the cust of demolishing and removing any part of the Works and of removing
debris of whatscever nature, and

{c) the Contractor’s Equipment and other things brought onto the Site by ihe
Contractor, for a sum sufficient to provide for their replacement at the Site.
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The insurance in paragraphs (a) and (b) of Sub-Clause 21.1 shall be in the joint
names of the Contractor and the Employer and shall cover:

(a) the Employer and the Contractor against all loss or damage from whatsoever
cause arising, other than as provided in Sub-Clause 21.4, from the start of work
at the Site until the date of issue of the relevant Taking-Over Certificate in respect -
of the Works or any Section or part thereof as the case may be, and

(b) the Contractor for his lability:

(i) during the Defects Liability Period for loss or damage arising from a cause
occurring prior to the commencement of the Defects Liability Period, and

(ii) for loss or damage occasioned by the Contractor in the course of any
operations carried out by him for the purpose of complying with his
obligations under Clauses 49 and 50.

Any amounts not insured or not recovered from the insurers shall be borne by the
Employer or the Contractor in accordance with their responsibilities under
Clause 20.

There shall be no obligation for the insurances in Sub-Clause 21.1 to include loss
or damage caused by:

(a) war, hostilities (whether war be declared or not}), invasion, act of foreign
enemies,

(b) rebellion, revolution, insurrection, or military or usurped power, or civil war,

(c) ionising radiaiions, or contamination by radio-activity from any nuclear fuel,
or from any nuclear waste from the comopustion of nuclear fuel, radio-active toxic
explosive or other hazardous properties of any cxplosive nuclear assembly or
nuclear component thereof, or

(d) pressure waves caused by aircraft or other aerial devices travelling at sonic or
supersonic speeds.

The Contractor shall, except if and so far as the Contract provides otherwise,
indemnify the Employer against all losses and claims in respect of:

(a) death of or injury to any person, or
(b) loss of or damage to any property (other than the Works),

which may arise out of or in consequence of the execuiion and completion of the
Works and the remedying of any defects therein, and against zll claims,
proceedings, damages, costs, charges and expenses whatsoever in respect thereof
or in relation thereto, subject to the exceptions defined in Sub-Clause 22.2.

The “exceptions™ referred to in Sub-Clause 22.1 are:
{a) the permanent use or occupation of land by the Works, or any part thereof,

(b) the right of the Employer to execute the Works, or any part thereof, on, over,
under, in or through any land,

{c) damage to property which is the r.navcidable result of the execution and
completion of the Works, or the remedying of any defects therein, in accordance
with the Contract, and

(d) death of or injury to persons or loss of or damage to property resulting from
any act or neglect of the Employer, his agents, servants or other contractors, not
being employed by the Contractor, or in respect of any claims, proceedings,
damages, costs, charges and expenses in respect thereof or in relation thereto or,
where the injury or damage was contributed to by the Contractor, his servants or
agents, such part of the said injury or damage as may be just and equitable having
regard to the extent of the responsibility of the Employer, his servants or agents
or other contractors for the injury or damage.
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The Employer shail indemnify the Contractor against all claims, proceedings,
damages, costs, charges and expenses in respect of the matters referred to in the
exceptions defined in Sub-Clause 22.2.

The Contractor shall, without limiting his or the Employer’s obligations and
responsibilities under Clause 22, insure, in the joint names of the Contractor and
the Employer, against liabilities for death of or injury to any person (other than
as provided in Clause 24} or loss of or damage to any property (other than the
Works) arising out of the performance of the Contract, other than the exceptions
defined in paragraphs (a), (b) and (c) of Sub-Clause 22.2.

Such insurance shall be for at least the amount stated in the Appendix to Tender.

The insurance policy shall include a cross liability clause such that the insurance
shall apply to the Contractor and to the Employer as separate insureds.

The Employer shall not be liable for or in respect of any damages or
compensation payable to any workman or other person in the employment of the
Contractor or any Subcontractor, other than death or injury resulting from any
act or default of the Employer, his agents or servants. The Contractor shall
indemnify .and keep indemnified the Employer against all such damages and
compensation, other than those for which the Employer is liable as aforesaid, and
against all claims, proceedings. damages, costs, charges, and expenses
whatsoever in respect thereof or in relation thereto.

The Contractor shall insure against such liability and shall continue such
insurance during the whole of the time that any persons are employed by him on
the Works. Provided that, in respect of any persons emploved by any
Subcontractor, the Coniractor’s obligations 1o insure as aforesaid under this
Sub-Clause shall be satisfiea if the Subcontractor shall have insured against the
liability in respect of such persons in such manner that the Employer is
indemnified under the policy, but the Contractor shall require such
Subcontractor to produce to the Employer, when required, such policy of
insurance and the receipt for the payment of the current premium.

The Contracter shall provide evidence ta the Employer prior to the start of work
at the Site that the insurances required under the Contract have been effected and
shall, within 84 days of the Commencement Date, provide the insurance policies
to the Employer. When provicing such evidence and such policies o the
Employer, the Contractor shall notify the Engineer of so doing. Such insurance
policies shall be consistent with the general terms agrzed prior to the issue of the
Letter of Acceptance. The Contractor shall effzct all insurances for which he is
responsible with insurers and in terms approved by the Employer.

The Contractor shall notify the insurers of changes in the nature, extent or
programme for the exccuiion of the Works and ensure the adequacy of the
insurances at all times in accordance with the terms of ihe Contract and shall,
when required, produce to the Employer the insurance policies in force and the
receipts for paymcent of the current premiums.

If the Contractor fails to effect and keep in force any of the insurances 1cquired
under tiue Contract. or {ails to provide ilie policies to tiie. Empioyer within the
period required by Sub-Clause 25.1, then and in any such case the Employer may
effect and keep in force any such insurances and pay any premium as may be
necessary for that purpose and from time to time deduct the amount so paid from
any monies due or to become due to the Contractor, or recover the same as a debt
due from the Contractor.

In the event that the Contractor or the Employer fails to comply with conditions
imposed by the insurance policies effecied pursuant to the Contract, each shall
indemnify the other against all fosses and claims arising fro.n such failure,
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The Contractor shali conform in all respects, including by the giving of ali notices
and the paying of all fees, with the provisions of:

(a) any National or State Statute, Ordinance, or other Law, or any regulation, or
bye-law of any local or other duly constituted authority in relation to the
execution and completion of the Works and the remedying of any defects therein,
and

(b) the rules and regulations of all public bodies and companies whose property or
rights are affected or may be affected in any way by the Works,

and the Contractor shail keep the Employer indemnified against all penalties and
fiability of every kind for breach of any such provisions, Provided always that the
Employer shall be responsible for obtaining any planning, zoning or other similar
permission required for the Works to proceed and shall indemnify the Contractor
in accordance with Sub-Clause 22.3.

All fossils, coins, articles of value or antiquity and structures and other remains
or things of geological or archaeological interest discovered on the Site shail, as
between the Employer and the Centractor, be deemed 10 be the absolute property
of the Employer. The Contractor shall take reasonable precautions to prevent his
workmen or any other persons from removing or damaging any such article or
thing and shall, immediately upon discovery thercof and before removal,
acquaint the Engineer of such discovery and carry out the Engineer’s instructions
for dealing with the same. If, by reason of such instructions, the Contractor
suffers delay andfor incurs costs then the Engineer shail. afier due consultation
with the Employer and the Contractor, determine:

(a) any extension of time to which the Contractor 1s entitled under Clause 44, and
(b) the amount of such costs, which shali be added to the Contract Price,
and shall notify the Contractor accordingly, with a copy 1o the Employer.

The Contractor shall save harmiess and indemnify the Employer from and
against all claims and proceedings for or on account of infringement of any
patent rights, design trademark or name or other protected rights in respect of
any Contractor’s Equipment, materials or Plant used for or in connection with or
for incorporation in the Works and from and against all damages, costs, charges
and expenses whatsoever in respect thereof or in relation thereto, except where
such infringement results from compliance with the design or Specification
provided by the Engineer.

Except where otherwise stated, the Contractor shall pay all tcnnage and other
royalties, rent and other payments or compensation, if any, for getting stone,
sand, gravel, clay or other materials required for the Works.

All operations necessary for the execution and completion of the Works and the
remedying of any defects therein shall, so far as compliance with the requirements
of the Contract permits, be carried on so as not to interfere unnecessarily or
improperly with:

(a) the convenience of the public, or

(b) the access 1o, use and occupation of public or private rouds and footpaths to
or of properties whether in the possession of the Employer or of any other person.

The Contractor shall save harmless and indemnify the Emplover in respect of all
claims, proceedings, damages, costs, charges and expenses whatsocver arising out
of, or in relation to, any such matters insofar as the Comuractor is responsible
therefor.
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The Contractor shall use every reasonable means to prevent any of the roads or
bridges communicating with or on the routes to the Site from being damaged or
injured by any traffic of the Contractor or any of his Subcontractors and, in
particular, shall select routes, choose and use vehicles and restrict and distribute
loads so that any such extraordinary traffic as will inevitably arise from the
moving of materials, Plant, Contractor’s Equipment or Temporary Works from
and to the Site shall be limited, as far as reasonably possible, and so that no
unnecessary damage or injury may be occasioned to such roads and bridges.

Save insofar as the Contract otherwise provides, the Contractor shall be
responsible for and shall pay the cost of strengthening any bridges or altering or
improving any road communicating with or on the routes to the Site to facilitate
the movement of Contractor’'s Equipment or Temporary Works and the
Contractor shall indemnify and keep indemnified the Employer against all claims
for damage to any such road or bridge caused by such mevement, including such
claims as may be made directiy against the Employer, and shall negotiate and pay
all claims arising solely out of such damage.

If, notwithstanding Sub-Clause 30.1, any damage occurs to any bridge or road
communicating with or on the routes to the Site arising from the transport of
materials or Plant, the Contractor shall notify the Engineer with a copy to the
Employer, as soon as he becomes aware of such damage or as soon as he receives
any claim from the authority entitled to make such claim. Where under any faw
or regulation the haulier of such materials or Plant is required 10 indemnify (he
road authority against damage the Employer shall not be liable for any costs.
charges or expenses in respect thereof or in relation thereto. In other cases the

. Employer shall negotiate the settlement of and pay ali sums due in respect of such

claim and shall indemnify the Contractor in respect thereof and in respect of all
claims,' proceedings, damages, costs, charges and expenses in relation thereto.
Provided that if and so far as any such claim or part thereof is, in the opinion of
the Engineer, due to any failure on the part of the Contractor to observe and
perform his obligations under Sub-Clause 30.1, then the amount, determined by
the Engineer, after due consultation with the Employer and the Contractor. to be
due to such failure shall be recoverable from the Contractor by the Employer and
may be deducted by the Employer from any monies due or to become due to the
Contractor and the Engineer shall notify the Contractor accordingly, with a copy
to the Employer. Provided also that the Employer shall notify the Corntractor
whenever a settlement is to be negotiated and, where any amount may be due
from the Contractor, the Employer shall consult with the Contractor before such
settlemeni is agreed.

Where the nature of the Works is such as to require the use by the Contractor of
waterborne transport the foregoing provisions of this Clause shall be construed as
though “road” included a lock, dock, sea wall or other structure related to a
waterway and “vehicle™ included craft, and shall have effect accordingly.

The Contractor shall, in accordance with the requirements of the Engineer.
afford all reasonable opportunities for carrying out their work to:

(a) any other contractors emiployed by the Employer and their workmen,
{b) the workiaen of the Employer, and

(c) the workmen of any duly constituted authorities who may be employed in the
execution on or near the Site of any work not included in the Contract or of any
contract which the Employer may enter into in connection with or ancillary to the
Works.

If, however, pursuant to Sub-Clause 31.1 the Contractor shall, on the writien
requesi of the Engineer:

{a) make avaiiable to any such other contractor, or-to the Employer or any such
authority. any roads or ways for the mainienance of which the Contracior is
responsible.
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(b) permit the use, by any such, of Temporary Works or Contractor’s Equipment
on the Site, or

(c) provide any other service of whatsoever nature for any such,

the Engineer shall determine an addition to the Contract Price in accordance with
Clause 52 and shall notify the Contractor accordingly, with a copy to the
Employer.

During the execution of the Works the Contractor shall keep the Site reasonably
free from all unnecessary obstruction and shall store or dispose of any
Contractor’s Equipment and surplus materials and clear away and remove from
the Site any wreckage, rubbish or Temporary Works no longer required.

Upon the issue of any Taking-Over Certificate the Contractor shall clear away
and remove from that part of the Site to which such Taking-Over Certificate
relates all Contractor’s Equipment, surplus material, rubbish and Temporary
Works of every kind, and leave such part of the Site and Works clean and in a
workmanlike condition to the satisfaction of the Engineer. Provided that the
Contractor shall be entitled to retain on Site, until the end of the Defects Liability
Period, such materials, Contractor’s Equipment and Temporary Works as are
required by him for the purpose of fulfilling his obligations during the Defects
Liability Period.

Labour

The Contractor shall, unless otherwise provided in the Contract, make his own
arrangements for the engagement of all staff and labour, local or other, and for
their payment, housing, feeding and transport.

The Contractor shall, if required by the Engineer, deliver to the Engineer a return
in detail, in such form and at such intervals as the Engineer may prescribe,
showing the staff and the numbers of the several classes of labour from time to
time employed by the Contractor on the Site and such information respecting
Contractor’s Equipiment as the Engineer may require.

Materials, Plant and Workmanship
All materials, Plant and workmanship shall be:

.(a) of the respective kinds described in the Contract and in accordance with the

Engineer’s instiuctions, and

(b) subjected from time to time to such tests as the Engineer may require at the
place of manufacture, fabrication ot preparation, or on the Site or at such other
place or places as may be specified in the Contract, or at all or any of such places.

The Contractor shall provide such assistance, labour, electricity, fuels, stores,
apparatus and instruments as are normally required for examining, measuring
and testing any materials or Plant and shali supply samples of maierials, before
incorporation in the Works, for testing as may be selected and required by the
Engineer.

All samples shall be supplicd by the Contractor at his own cost if the supply
thereof is clearly intended by or provided for in the Contract.

The cost of making any test shall be borne by the Contractor if such test is:
(a) clearly intended by or provided for in the Contract, or

(b) particularised in the Contract (in cases only of a test under load or of a test lo
ascertain whether the design of any finished or partially finished work is
appropriate for the purposes which it was intended to fulfil) in sufficient detail to
enable the Contractor to price or allow for the samc in his Tender.
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If any test required by the Engineer which is:
(a) not so intended by or provided for,
(b) (in the cases above mentioned) not so particularised, or

(c) (though so intended or provided for) required by the Engineer to be carried out
at any place other than the Site or the place of manufacture, fabrication or
preparation of the materials or Plant tested,

shows the materials, Plant or workmanship not to be in accordance with the
provisions of the Contract to the satisfaction of the Engineer, then the cost of
such test shall be borne by the Contractor, but in any other case Sub-Clause 36.5
shall apply.

Where, pursuant to Sub-Clause 36.4, this Sub-Clause applies the Engineer shall,
after due consultation with the Employer and the Contractor, determine:

(a) any extension of time to which the Contractor is entitled under Clause 44, and
(b) the amount of such costs, which shall be added to the Contract Price,
and shall notify the Contractor accordingly, with a copy to the Employer.

The Engineer, and any person authorised by him, shall at all reasonable times
have access to the Site and to all workshops and places where materials or Plant
are being manufactured, fabricated or prepared for the Works and the
Contractor shall afford every facility for and every assistance in obtaining the
right to such access.

The Engincer shall be entitled, during manufacture, fabrication or preparation to
inspect and test the materials and Plant to be suppiied under the Contract. If
materials or Plant are being manufactured, fabricated or prepared in workshops
or places other than those of the Contractor, the Contractor shall obtain
permission for the Engineer to carry out such inspection and testing in those
workshops or places. Such inspection or testing shall not release the Contractor
from any obligation under the Contract.

The Contractor shall agree with the Engineer on the time and place for the
inspection or testing of any materials or Plant as provided in the Contract. The
Engineer shall give the Contractor not iess than 24 hours notice of his intention to
carry out the inspection or to attend the tests, If the Engineer, or his duly
authorised representative, does not attend on the date agreed, the Contractor
may, unless otherwise instructed by the Engineer, proceed with the tests, which
shall be deemed to have been made in the presence of the Engineer. The
Contractor shall forthwith forward to the Engineer duly certified copies of the
test readings. If the Engineer has not attended the tests, he shall accept the said
readings as accurate.

If, at the time and place agreed in accordance with Sub-Clause 37.3, the materials
or. Plant are not ready for inspection or testing or if, as a result of the inspection
or testing referred to in this Clause, the Engineer determines that the materials or

Plant are defective or otherwise not in accordance with the Contract, he may

reject the materials or Plant and shall notify the Contractor thereof immediately.
The notice shall state the Engineer’s objections with reasens. The Contractor
shall then promptly make good the defect or ensure that rejecied materials or
Plant comply with the Contract. If the Engineer so requests, the tests of rejected
materials or Plant shall be made or repeated under the same terms and
conditions. All costs incurred by the Employer by the repetition of the tests shall.
after due consultation with the Employer and the Contractor, be determined by
the Engineer and shall be recoverable from the Contractor by the Employer and
may be deducted from any monies due or to become due to the Contractor and
the Engincer shall notify the Contractor accordingly, with a copy to the
Employer.
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The Engineer may delegate inspection and testing of materials or Plant to an
independent inspector. Any such delegation shall be effected in accordance with
Sub-Clause 2.4 and for this purpose such independent inspector shall be
considered as an assistant of the Engineer. Notice of such appointment (not being
less than 14 days) shall be given by the Engineer to the Contractor.

No part of the Works shall be covered up or put out of view without the approval
of the Engineer and the Contractor shall afford full opportunity for the Engineer
to examine and measure any such part of the Works which is about to be covered
up or put out of view and to examine foundations before any part of the Works is
placed thereon. The Contractor shall give notice to the Engineer whenever any
such part of the Works or foundations is or are ready or about to be ready for
examination and the Engineer shall, without unreasonable delay, unless he
considers it unnecessary and advises the Contractor accordingly, attend for the
purpose of examining and measuring such part of the Works or of examining
such foundations.

The Contractor shall uncover any part of the Works or make openings in or
through the same as the Engineer may from time to time instruct and shall
reinstate and make good such part. If any such part has been covered up or put
out of view after compliance with the requirement of Sub-Clause 38.1 and is
found to be executed in accordance with the Contract, the Engineer shall, after
due consultation with the Employer and the Contractor, determine the amount of
the Contractor’s costs in respect of such of uncovering, making openings in or
through, reinstating and making good the same, which shall be added to the
Contract Price, and shall notify the Contractor accordingiy, with a copy to the
Employer. In any other case all costs shall be borne by the Contractor.

The Engineer shall have authority to issue instructions from time to time, for:

(a) the removal from the Site, within such time or times as may be specified in the
instruction, of any materials or Plant which, in the opinion of the Engineer, are
not in accordance with the Contract,

(b) the substitution of proper and suitable materials or Plant, and

(c) the removal and proper re-execution, notwithstanding any previous test
thereof or interim payment therefor, of any work which, in respect of

(i) materials, Plant or workmanship, or
(ii) design by the Contractor or for which he is responsible,
is not, in the opinion of the Engineer, in accordance with the Contract.

In case of default on the part of the Contractor in carrying out such instruction
within the time specified therein or, if none, within a reasonable time, the
Employer shall be entitled to employ and pay other persons to carry out the same
and all costs consequeut thereon or-incidental thereto shall, after due
consultation with the Employer and the Contractor, be determined by the
Engineer and shall be recoverable from the Contractur by ithe Employer, and may
be deducted by the Employer from any monies due or to become due to the
Contractor and tne Engineer shall notify the Contractor accordingly, with a copy
to the Employer.

Suspension

The Ccntractor shall, on the insicuctions of the Engineer, suspend the progress of
the Works or any part thereof for such time and in such manner as the Engineer
may consider necessary and shall, during such suspension, properly protect and
secure the Works or such part thereof so far as is necessary in the opinion of the
Engineer. Unless such suspensior is:

{a) otherwise provided fur in the Coutract,

(b) necessary by reason of some defaul: of or breach of contract by the Contractor or
for which he is responsible,
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(c) necessary by reason of climatic conditions on the Site, or

(d) necessary for the proper execution of the Works or for the safety of the ‘Works
or any part thereof (save to the extent that such necessity arises from any act or
default by the Engineer or the Employer or from any of the risks defined in
Sub-Clause 20.4),

Sub-Clause 40.2 shall apply.

Where, pursuant to Sub-Clause 40.1, this Sub-Clause applies the Engineer shall,
after due consultation with the Employer and the Contractor, determine :

(a) any extension of time to which the Contractor is entitled under Clause 44, and

(b) the amount, which shall be added to the Contract Price, in respect of the cost
incurred by the Contractor by reason of such suspension,

and shall notify the Contractor accordingly, with a copy to the Employer.

if the progress of the Works or any part thereof is suspended on the
instructions of the Engineer and if permission to resume work is not given by the
Engineer within a period of 84 days from the date of suspension then, unless such
suspension is within paragraph (a), (b), (c) or (d) of Sub-Clause 40.1, the
Contractor may give notice to the Engineer requiring permission, within 28 days
from the receipt thereof, tc proceed with the Works or that part thereof in regard
to which progress is suspended. If, within the said time, such permission is not
granted, the Contractor may, but is not bound to, elect to treat the suspension,
where it affects part only of the Works, as an omission of such part under Clause
51 by giving a further notice to the Engineer to that effect, or, where it affects the
whole of the Works, treat the suspension as an event of default by the Employer
and terminate his employment under the Contract in accordance with the
provisions of Sub-Clause 69.1, whereupon the provisions of Sub-Clauses 69.2
and 69.3 shall apply.

Commencement and Delays

The Contractor shall commence the Works as soon as is reasonably possible after
the receipt by him of a notice to this effect from the Engineer, which notice shall
be issued within the time stated in the Appendix to Tender after the date of the
Letter of Acceptance. Thereafter, the Contractor shall proceed with the Works
with due expedition and without delay.

Save insofar as the Contract may presciibe:

(a) the extent of portions of the Site of which the Contractor is to be given possession
from time to time,

(b) the order in which suck portions shall be made available to the Contractor,

and. subject to any requirement in the Contract as to the order in which the Works
shall be executed, the Employer will, with the Engineer’s notice to commence the
Works. give to the Contractor possession of

(c) so much of the Site, and

(d) such access as, in accordance with the Contract, is to be provided by the
En.ployer as may be required to enable the Contractor to commence and proceed with
the execution of the Works in accordance with the programme referred to in Clause
14, i any. and otherwise in accordance with such reasonable proposals as the
Contractor shall, by notice to the Engineer with a copy to the Employer, make.
The Employer will, from time to time as the Works proceed, give to the
Contractor possession of such further portions of the Site as may be required to
enable the Contractor to proceed with the execution of the Works with due
dispatch in accordance with such programme or proposals, as the case may be.
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If the Contractor suffers delay and/or incurs costs from failure on the part of the
Employer to give possession in accordance with the terms of Sub-Clause 42. 1, the
Engineer shall, after due consultation with the Employer and the Contractor,
determine:

(a) any extension of time to which the Contractor is entitled under Clause 44, and
(b) the amount of such costs, which shall be added to the Contract Price,
and shall notify the Contractor accordingly, with a copy to the Employer.

The Contractor shall bear all costs and charges for special or temporary
rights of way required by him in connection with access to the Site. The Contractor
shall also provide at his own cost any additional facilities outside the Site required
by him for the purposes of the Works.

The whole of the Works and, if applicable, any Section requirad to be completed
within a particular time as stated in the Appendix to Tender, shall be completed,
in accordance with the provisions of Clause 48, within the time stated in the
Appendix to Tender for the whole of the Works or the Section (as the case may
be), calculated from the Commencement Date, or such extended time as may be
allowed under Clause 44.

In the event of :

(a) the amount or nature of extra or additional work,

(b) any cause of delay referred to in these Conditions,

(c) exceptionally adverse climatic conditions,

(d) any delay, impediment or prevention by the Employer, or

(e) other special circumstances which may occur, other than through a default of
or breach of contract by the Contractor or for which he is responsible,

being such as fairly to entitle the Contractor to an extension of the Time for
Completion of the Works, or any Section or part thereof, the Engineer shall,
after duc consultation with the Employer and the Contractor, determine the
amount of such extension and shall notify the Contractor accordingly, with a
copy to the Emplover.

Provided that the Engineer is not bound to make any determination unless the
Contractor hLas

(a) within 28 days afier such event has first arisen notified the Engineer with a
copy to the Employer, and

(b) within 28 days, or such other reasonable time as may be agreed by the
Engineer, after cuch notification submitted to the Engineer detailed particulars of
any extension of time to which he may consider himself entitled in order that such
subrission may bhe investigated at the time.

Provided also that wher¢ an event has a continuing effect such that it is not
practicable for the Contractor to submit detailed particulars within the period of
28 days referred to in Sub-Clause 44.2(b), he shall nevertheless -oe entitled to an
extension of time provided that_he has submitted to the Engineer interim
particulars at intervals of not more than 28 days and final particulars within 28
days of the end of the effects resulting from the event. On receipt of such interim
particulars. the Engineer shall, without undue delay, make an interim
determination of extension of time and, on receipt of the final particulars, the
Engineer shall review all the circumstances and shall determine an overall
extension of time in regard to the event. In both such cases the Engineer shall
make his determination after due consultation with the Employer and the
Contractor and shall notify the Contractor of the determination, with a copy to
the Employer. No final revicw shall result in a decrease of any extension of time
already determined by the Engineer.
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Subject to any provision to the contrary contained in the Contract, none of the
Works shall, save as hereinafter provided, be carried on during the night or on
locally recognised days of rest without the consent of the Engineer, except when
work is unavoidable or absolutely necessary for the saving of life or property or
for the safety of the Works, in which case the Contractor shall immediately advise
the Engineer. Provided that the provisions of this Clause shall not be applicable
in the case of any work which it is customary to carry out by multiple shifts.

If for any reason, which does not entitle the Contractor to an extension of time,
the rate of progress of the Works or any Section is at any time, in the opinion of
the Engineer, too slow to comply with the Time for Completion, the Engineer
shall so notify the Contractor who shall thereupon take such steps as are
necessary, subject to the consent of the Engineer, to expedite progress so as to
comply with the Time for Completion. The Contractor shall not be entitled to any
additional payment for taking such steps. If, as a result of any notice given by the
Engineer under this Clause, the Contractor considers that it is necessary to do any
work at night or on locally recognised days of rest, he shall be entitled to seek the
consent of the Engineer so to do. Provided that if any steps, taken by the
Contractor in meeting his obligations under this Clause, involve the Employer in
additional supervision costs, such costs shall, after due consultation with the
Employer and the Contractor, be determined by the Engineer and shall be
recoverable from the Contractor by the Employer, and may be deducted by the
Employer from any monies due or to become due to the Contractor and the
Engineer shall notify the Contractor accordingly, with a copy to the Employer.

If the Contractor fails to comply with the Time for Completion in accordance
with Clause 48, for the whole of the Works or, if applicable, any Section within
the relevant time prescribed by Clause 43, then the Contractor shall pay to the
Employer the relevant sum stated in the Appendix to Tender as liquidated
damages for such default and not as a penalty (which sum shall be the only
monies due from the Contractor for such default) for every day or part of a day
which shall elapse between the relevant Time for Completion and the date stated
in a Taking-Over Certificate of the whole of the Works or the relevant Section,
subject to the applicable limit stated in the Appendix to Tender. The Employer
may, without prejudice to any other method of recovery, deduct the amount of
such damages from any monies due or to become due to the Contractor. The
payment or deduction of such damages shall 1iot relieve the Contractor from his
obligation to complete the Works, or from any other of his obligations and
liabilities under the Contract.

If, before the Time for Compietion of the whole of \he Works or, if applicable,
any Section, a Taking-Over Certificate has been issued for any part of the Works
or of a Section, the liquidated damages for delay in completion of the remainder
of the Works or of that Section shall, for any period of delay after the date stated
in such Taking-Over Certificate, and in the absence of alternative provisions in
the Contract, be reduced in the proportion which the value of the part so certified
bears to the value of the whole of the Works or Section.as applicable. The provisions
of this Sub-Clause shall only apply to the rate of liquidated damages and shall not
affect the limit thereof.
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When the whole of the Works have been substantially completed and have
satisfactorily passed any Tests on Completion prescribed by the Contract, the
Contractor may give a notice to that effect to the Engineer, with a copy to the
Employer, accompanied by a written undertaking to finish with due expedition
any outstanding work during the Defects Liability Period. Such notice and
undertaking shall be deemed to be a request by the Contractor for the Engineer to
issue a Taking-Over Certificate in respect of the Works. The Engineer shall,
within 21 days of the date of delivery of such notice, either issue to the
Contractor, with a copy to the Employer, a Taking-Over Certificate, stating the
date on which, in his opinion, the Works were substantially completed in
accordance with the Contract, or give instructions in writing to the Contractor
specifying all the work which, in the Engineer’s opinion, is required to be done by
the Contractor before the issue of such Certificate. The Engineer shall also notify
the Contractor of any defects in the Works affecting substantial completion that
may appear after such instructions and before completion of the Works specified
therein. The Contractor shall be entitled to receive such Taking-Over Certificate
within 2] days of completion, to the satisfaction of the Engineer, of the Works so
specified and remedying any defects so notified.

Similarly, in accordance with the procedure set out in Sub-Clause 48.1, the
Contractor may request and the Engineer shall issue a Taking-Over Certificate in
respect of:

(a) any Section in respect of which a separate Time for Completion is provided in
the Appendix to Tender,

(b) any substantial part of the Permanent Works which has been both completed
to the satisfaction of the Engineer and, otherwise than as provided for in the
Contract, occupied or used by the Employer, or

(c) any part of the Permanent Works which the Employer has elected to occupy or
use prior to completion (where such prior occupation or use is not provided for in
the Contract or has not been agreed by the Contractor as a temporary measure).

If any part of the Permnanent Works has been substantially completed and has
satisfactorily passed any Tests on Completion prescribed by the Contract, the
Engineer may issue a Taking-Over Certificate in respect of that part of the
Permanent Works before completion of the whole of the Works and, upon the
issue of such Certificate, the Contractor shall be deemed to have undertaken to
complete with due expedition any outstanding work in that part of the Permanent
Works during the Defects Liability Period.

Provided that a Taking-Over Certificate given in respect of any Section or part of
the Permanent Works before completion of the whole of the Works shall not be
deemed to certify completion of any ground or surfaces requiring reinstatement,
unless such Taking-Over Certificate shall expressly so state.

Defects Liability

In these Conditions the expression “Defects Liability Period” shall mean the
defects liability period named in the Appendix to Tender, calculated from:

(a) the date of completion of the Works certified by the Engineer in accordance
with Clause 48, or

(b) in the event of more than one certificate having been issued by the Engincer
under Clausz 48, the respective dates so certified,

and in relation to the Defects Liability Period the expression “‘the Works™ shall be
construed accordingly.
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To the intent that the Works shall, at or as soon as practicable after the expiration
of the Defects Liability Period, be delivered to the Employer in the condition
required by the Contract, fair wear and tear excepted, to the satisfaction of the
Engineer, the Contractor shall:

(a) complete the work, if any, outstanding on the date stated in the Taking-Over
Certificate as soon as practicable after such date, and

(b) execute all such work of amendment, reconstruction, and remedying defects,
shrinkages or other faults as the Engineer may, during the Defects Liability
Period or within 14 days after its expiration, as a result of an inspection made by
or on behalf of the Engineer prior to its expiration, instruct the Contractor to
execute.

All work referred to in Sub-Clause 49.2 (b) shall be executed by the Contractor at
his own cost if the necessity thereof is, in the opinion of the Engineer, due to:

(a) the use of materials, Plant or workmanship not in accordance with the
Contract, -

(b) where the Contractor is responsible for the design of part of the Permanent
Works, any fault in such design, or

(c) the neglect or failure on the part of the Contractor to comply with any
obligation, expressed or implied, on the Contractor’s part under the Contract.

If, in the opinion of the Engineer, such necessity is due to any other cause, he shall
determine an addition to the Contract Price in accordance with Clause 52 and
shall notify the Contractor accordingly, with a copy to the Employer.

In case of default on the part of the Contractor in carrving out such instruction
within a reasonable time, the Employer shall be entitled to employ and pay other
persons to carry out the same and if such work is work which. in the opinion of
the Engineer, the Contractor was liable to do at his own cost under the Contract.
then all costs consequent thereon or incidental thereto shall, after due
consultation with the Employer and the Contractor, be determined by the
Engineer and shall be recoverable from the Contractor by the Employer, and may
be deducted by the Employer from any monies due or to become due to the
Contractor and the Engincer shall notify the Contractor accordingly, with a copy
to the Employer.

If any defect, shrinkage or other fault in the Works appears at any time prior (0
the end of the Defects Liability Period, the Enginesr may instruct the Contractor,
with copy to the Emplover, to search under the directions of the Engineer for the
cause thereof. Unless such defect, shrinkage or other fault is one for whicli the
Contractor is liable under the Contract, the Engineer shall, after due consultation
with the Employer and the Contractor, determine the amount in respect of the
costs of such search incurred by the Contractor, which shall be added to the
Contract Price and shall notify the Contractor accordingly, with a copy to the
Employer. If such defect, shrinkage or other fault-is one for which the Contractor
is liable, the cost of the work carried out in scarching as aforesaid shall be borne
by the Contractor and he shall in such case remedy such defect, shrinkage or other
fault at his own cost in accordance with the provisions of Clause 49.

Alterations, Additions and Omissions

The Engineer shall make any variation of the rorm. quality or quantity of the
Works or any part thereof that may, in his opinion, be necessary and for that
purpose, or if for any otner reason it shall, in his opinion, be app:ropriate, he shall
have the authority to instruct the Contractor to do and the Contractor shall do
any cf the following:

(a) increase or decrease the quantity of any work included in the Contract,
(b) omit any such work (but not if the omitted work is to be carried out by the
Employer or by another contractor).
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(c) change the character or quality or kind of any such work,
(d) change the levels, lines, position and dimensions of any part of the Works,

(e) execute additional work of any kind necessary for the completion of the
Works, or

(f) change any specified sequence or timing of construction of any part of the
Works.

No such variation shall in any way vitiate or invalidate the Contract, but the
effect, if any, of all such variations shall be valued in accordance with Clause 52.
Provided that where the issue of an instruction to vary the Works is necessitated
by some default of or breach of contract by the Contractor or for which he is
responsible, any additional cost attributable to such default shall be borne by the
Contractor.

The Contractor shall not make any such variation without an instruction of the
Engineer. Provided that no instruction shall be required for increase or decrease
in the quantity of any work where such increase or decrease is not the result of an
instruction given under this Clause, but is the result of the quantities exceeding or
being iess than those stated in the Bill of Quantities.

All variations referred to in Clause 51 and any additions to the Contract Price -
which are required to be determined in accordance with Clause 52 (for the
purposes of this Clause referred to as “varied work™), shall be valued at the rates
and prices set out in the Contract if, in the opinion of the Engineer, the same shall
be applicable. If the Contract does not contain any rates or prices applicable to
the varied work, the rates and prices in the Contract shall be used as the basis for
valuation sc far as may be reasonable, failing which, after due consultation by the
Engineer with the Employer and the Contractor, suitable rates or prices shall be
agreed upon between the Engineer and the Contractor. In the event of
disagreement the Engineer shall fix such rates or prices as are, in his opinion,
appropriate and shall notify the Contractor accordingly, with a copy to the
Employer. Until such time as rates or prices are agreed or fixed, the Engineer shall
dctermine provisional rates or prices to enable on-account payments to be
included in certificates issued in accordance with Clause 60.

Provided that if the nature or amount of any varied work relative to the nature or
amount of the whole of the Works or to any part thereof, is such that, in thc
opinion of the Engineer, the rate or price contained in the Contract for any item
of the Works is, by reason of such varied work, rendered inappropriate or
inapplicable, then, after due consultation by thc Engineer with the Employer and
the Contractor, a suitable rate or price shall be agreed upon between the Engineer
and the Contractor. In the event of disagreement the Ergineer shall fix such other
rate or price as is, in his opinion, appropriate and shall notify the Contractor
accordingly, with a copy to the Employer. Until such time as rates or prices arc
agrzed or fixed, the Engiucer shall determine provisional rates or prices to enable
on-account payments to be included in certificates issued in accordance with
Clause 60.

Provided also that no varied work instructed to be done by the Engineer pursuant
to Clause 51 shall be valued under Sub-Clause 52.1 or under this Sub-Clause
unless, within 14 days of the date of such instruction and, other than.in the case of
omitted work, before the commencement of the varied work. notice shal! have
been given either:

(a) by the Contractor to the Engineer of his intention to claim ¢xtra payment or a
varied rate or price, or

(b) by the Engineer to the Contractor of his intention to vary a rate or price.

If, on the issue of the Taking-Over Certificate for thc whole of the Works, it is
found that as a result of:

(a) all varied work valued under Sub-Clauses 52.1 and 52.2, and
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(b) all adjustments upon measurement of the estimated quantities set out in the
Bill of Quantities, excluding Provisional Sums, dayworks and adjustments of
price made under Clause 70,

but not from any other cause, there have been additions to or deductions from the
Contract Price which taken together are in excess of 15 per cent of the “Effective
Contract Price” (which for the purposes of this Sub-Clause shall mean the
Contract Price, excluding Provisional Sums and allowance for dayworks, if any)
then and in such event (subject to any action already taken under any other
Sub-Clause of this Clause), after due consultation by the Engineer with the
Employer and the Contractor, there shall be added to or deducted from the
Contract Price such further sum as may be agreed between the Contractor and the
Engineer or, failing agreement, determined by the Engineer having regard to the
Contractor’s Site and general overhead costs of the Contract. The Engineer shall
notify the Contractor of any determination made under this Sub-Clause, with a
copy to the Employer. Such sum shall be based only on the amount by which such
additions or deductions shall be in excess of !5 per cent of the Effective Contract
Price.

The Engineer may, if in his opinion itis necessary or desirable, issue an instruction that
any varied work shall be executed on a daywork basis. The Contractor shall then be
paid for such varied work under the terms set out in the daywork schedule included in
the Contract and at the rates and prices affixed thereto by him in the Tender.

The Contractor shall furnish to the Engineer such receipts or other vouchers as
may be necessary to prove the amounts paid and, before ordering materials, shall
submit to the Engineer quotations for the same for his approval.

In respect of such of the Works executed on a daywork basis, the Contractor
shall, during the continuance of such work, deliver each day to the Engineer an
exact list in duplicate of the names, occupation and time of all workmen
employed on such work and a statement, also in duplicate, showing the
description and quantity of all materials and Contractor’s Equipment used
thereon or therefor other than Contractor’s Equipment which is included in the
percentage addition in accordance with such daywork schedule. One copy of each
list and statement will, if correct, or when agreed, be signed by the Engineer and
returned to the Contractor.

At the end of each month the Contractor shall deliver to the Engineer a priced
statement of the labour, materials and Contractor’'s Equipment, except as
aforesaid, used and the Contractor shall not be entitled to any payment unless
such lists and statements have been fully and puuctually rendered. Provided
always that if the Engineer considers that for any reason the sending of such lists
or statements by the Contractor, in accordance with the foregoing provision, was
impracticable he shall nevertheless be entitled to authorise payment for such
work, either as daywork, on being satisfied as to the time employed and the
labour, materials and Contractor’s Equipment used on such work, or at such
value therefor as shall, in his opinion, be fair and reasonable.

Procedure for Claims

Notwithstanding any other provision of the Contract, if the Contractor intends to
claim any additional payment pursuant to any Clause of these Conditions or
otherwise, he shall give noticc of his intention to the Engineer, with a copy to the
Employcr, within 28 days after the event giving rise to the claim has first arisen.

Upon the happening of the event referred to in Sub-Clause 53.1, the Contractor
shall keep such contemporary records as may reasonably be necessary to support
any claim he may subsequently wish to make. Without necessarily admitting the
Employer’s liability, the Engineer shall, on receipt of a notice under Sub-Clause
53.1, inspect such contemporary records and may instruct the Contractor to keep
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any further contemporary records as are reasonable and may be material to the
claim of which notice has been given. The Contractor shall permit the Engineer to
inspect all records kept pursuant to this Sub-Clause and shall supply him with
copies thereof as and when the Engineer so instructs.

Within 28 days, or such other reasonable time as may be agreed by the Engineer,
of giving notice under Sub-Clause 53.1, the Contractor shall send to the Engineer
an account giving detailed particulars of the amount claimed and the grounds
upon which the claim is based. Where the event giving rise to the claim has a
continuing effect, such account shall be considered to be an interim account and
the Contractor shall, at such intervals as the Engineer may reasonably require,
send further interim accounts giving the accumulated amount of the claim and
any further grounds upon which it is based. In cases where interim accounts are
sent to the Engineer, the Contractor shall send a final account within 28 days of
the end of the effects resulting from the event. The Contractor shall, if required
by the Engineer so to do, copy to the Employer all accounts sent to the Engineer
pursuant to this Sub-Clause.

If the Contractor fails to comply with any of the provisions of this Clause in
respect of any claim which he seeks to make, his entitlement to payment in respect
thereof shall not exceed such amount as the Engineer or any arbitrator or
arbitrators appointed pursuant to Sub-Clause 67.3 assessing the claim considers
to be verified by contemporary records (whether or not such records were
brought to the Engineer’s notice as required under Sub-Clauses 53.2 and 53.3).

The Contractor shall be entitled to have included in any interim payment certified
by the Engineer pursuant to Clause 60 such amount in respect of any claim as the
Engineer, after due consultation with the Employer and the Contractor, may
consider due to the Contractor provided that the Contractor has supplied
sufficient particulars to enable the Engineer to determine the amount due. If such
particulars are insufficient to substantiate the whole of the claim, the Contractor
shall be entitled to payment in respect of such part of the claim as such particulars
may substantiate to the satisfaction of the Engineer. The Engincer shall notify the
Contractor of any determination made under this Sub-Clause, with a copy to the
Employer.

Contractor’s Equipment, Temporary Works
and Materials

All Contractor’s Equipment, Temporary Works and materials provided by the
Contractor shall, when brought on to the Site, be deemed to be exclusively
intended for the execution of the Works and the Coniractor shail not reinove the
same or any part thereof, except for the purpose of moving it from one part of the
Site to another, without the consent of the Engineer. Provided that consent shall
not be required for vehicles engaged in transporting any staff, labour,
Contractor’s Equipment, Temporary Works, Plant or materials to or from the
Site.

The Employer shall not-at any time be liable, save as mentioned in Clauses 20 and
65, for the loss of or damage to any of the said Contractor’s Equipment,
Temporary Works or materials.

The Employer will use his best endeavours in assisting the Contractor, where
required, in obtaining clearance through the Customs of Contractor’s
Equipment, materials and other things required for the Works.

In respect of any Contractor’s Equipment which the Contractor has imported for
the purposes of the Works, the Employer will use his best endeavours to assist the
Contractor, where required, in procuring any necessary Government consent to
the re-export of such Contractor's Equipment by the Contractor upon the
removal thereof pursuant to the terms of the Contract.
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continued availability, for the purpose of executing the Works, of any hired
Contractor’s Equipment, the Contractor shall not bring on to the Site any hired
Contractor’s Equipment unless there is an agreement for the hire thereof (which
agreement shall be deemed not to include an agreement for hire purchase) which
contains a provision that the owner thereof will, on request in writing made by the
Employer within 7 days after the date on which any termination has become
effective, and on the Employer undertaking to pay all hire charges in respect
thereof from such date, hire such Contractor’s Equipment to the Employer on
the same terms in all respects as the same was hired to the Contractor save that the
Employer shall be entitled to permit the use thereof by any other contractor
employed by him for the purpose of executing and completing the Works and
remedying any defects therein, under the terms of the said Clause 63.

In the event of the Employer entering into any agreement for the hire of
Contractor’s Equipment pursuant to Sub-Clause 54.5, all sums properly paid by
the Employer under the provisions of any such agreement and all costs incurred
by him (including stamp duties) in entering into such agreement shall be deemed,
for the purpose of Clause 63, to be part of the cost of executing and completing
the Works and the remedying of any defects therein.

The Contractor shall, where entering into any subcontract for the execution of
any part of the Works, incorporate in such subcontract (by reference or
otherwise) the provisions of this Clause in relation to Contractor’s Equipment,
Temporary Works or materials brought on to the Site by the Subcontractor.

The operation of this Clause shall not be deemed to imply any approval by the
Engineer of the materials or other matters referred to therein nor shall it prevent
the rejection of any such materials at any time by the Engineer.

Measurement

The quantities set out in the Bill of Quantities are the estimated quantities for the
Works, and they are not to be taken as the actual and correct quantities of the
Works to be executed by the Contractor in fulfilment of his obligations under the
Contract.

The Engineer shall, except as cotherwise stated, ascertain and determine by
measurement the value of the Works in accordance with the Contract and the
Contractor shail be paid that value in accordance with Clause 60. The Engineer
shall, when he requires any part of the Worlis to be measured, give reasonable
notice to the Contractor’s authorised agent, who shail:

(a) forthwith attznd or send a qualified representative to assist the Engineer in
niaking such measurement, and

(b) supply all particulars required by the Engineer.

Should the Contractor not attend, or neglect or omit te send such representative,
then the measurement made by the Engineer or approved by him shall be taken to
be the correct measurement of such part of the Works. For the purpose of
measuring such Permanent Works as ‘are to be measured by records and
drawings, the Engineer shall prepare records and drawings as the woirk proceeds
and the Contractor, as and when called upon to do so in writing, shall, within 14
days, attend to examine and agree such records and drawings with the Engineer
and shall sign the same when so agreed. If thc Contractor does not attend to
examine and agree such records and drawings, they shall be taken to be correct.
If, after examination of such records and drawings, the Contractor does not
agree the same or does not sign the same as agreed, they snall nevertheless be
taken to be correct, unless the Contractor, within 14 days of such examiration,
lodges with the Engineer notice of the respects in which such records and
drawings are claimed by him to be incorrect. On receipt of such notice, the
Engineer shall review the records and drawings and either confirm or vary them.
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The Works shall be measured net, notwithstanding any general or local custom,
except where otherwise provided for in the Contract.

For the purposes of statements submitted in accordance with Sub-Clause 60.1,
the Contractor shall submit to the Engineer, within 28 days after the receipt of the
Letter of Acceptance, a breakdown for each of the lump sum items contained in
the Tender. Such breakdowns shall be subject to the approval of the Engineer.

Provisional Sums

“Provisional Sum” means a sum included in the Contract and so designated in
the Bill of Quantities for the execution of any part of the Works or for the supply
of goods, materials, Plant or services, or for contingencies, which sum may be
used, in whole or in part, or not at all, on the instructions of the Engineer. The
Contractor shall be entitled to only such amounts in respect of the work, supply
or contmgencxcs to which such Provisional Sums relate as the Engineer shall
determine in accordance with this Clause. The Engineer shall notify the
Contractor of any determination made under this Sub-Clause, with a copy to the
Employer. :

In respect of every Provisional Sum the Engineer shall have authority to issue
instructions for the execution of work or for the supply of goods, materials, Plant
or services by:

(a) the Contractor, in which case the Contractor shall be entitled to an amount
equazl to the value thereof determined in accordance with Clause 52, and

{b) a nominated Subcontractor, as hereinafter defined, in which case the sum to
be paid to the Coatractor therefor shall be determined and paid in accordance
with Sub-Clause 59.4.

The Contractor shall produce to the Engineer all quotations, invoices, vouchers
and accounts or receipts in connection with expenditure ir: respect of Provisional
Sums, except where work is valued in accordance with rates or prices set out in the
Tender.

Nominated Subcontractors

All specialists, merchants, tradesmen and others executing any work or supplying
any goods, materials, Plant or services for which Provisional Sums are included
in the Contract, who may have been or be nominated or selected or approved by
the Employer or the Engineer, and all persons to whom by virtue of the
provisions of the Contract the Contractor is required to subcontract shall, in the
execution of such work or the supply of such goods, materials, Plant or services,
be deemed to be subcontractors to the Contractor and are referred to in this
Contract as “nominated Subcontractors”,

The Contractor shall not be required by the Employer or the Engineer, or be
deemed to be under any obligation, to employ any nowminated Subcontractor
ag~inst whom the Contractor may raise reasonable objection, or who declines to
enter into a subcontract with the Contractor containing provisions:

(a) that in respect of the work, goods, materials, Plant or services the subject of
the subcontract, the nominated Subcontractor will undertake towards the
Contractor such obligations and liabilities as will enable the Contractor to
discharge his own obligations and liabilities towards the Employer under the
terms of the Contract and will save harmless and indemnify the Contractor from
and against the same and from all claims, proceedings, damages, costs, charges
and expenses whatsoever arising out of or in connection therewith, or arising out
of or in connection with any failure to perform such obligations or to fuifil such
liabilities, and
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(b) that the nominated Subcontractor will save harmless and indemnify the
Contractor from and against any negligence by the nominated Subcontractor, his
agents, workmen and servants and from and against any misuse by him or them
of any Temporary Works provided by the Contractor for the purposes of the
Contract and from all claims as aforesaid.

If in connection with any Provisional Sum the services to be provided include any
matter of design or specification of any part of the Permanent Works or of any
Plant to be incorporated therein, such requirement shall be expressly stated in the
Contract and shall be included in any nominated Subcontract. The nominated
Subcontract shall specify that the nominated Subcontractor providing such
services will save harmless and indemnify the Contractor from and against the
same and from all claims, proceedings, damages, costs, charges and expenses
whatsoever arising out of or in connection with any failure to perform such
obligations or to fulfil such liabilities.

For all work executed or goods, materials, Plant or services supplied by any
nominated Subcontractor, the Contractor shall be entitled to:

(a) the actual price paid or due to be paid by the Contractor, on the instructions of
the Engineer, and in accordance with the subcontract;

(b) in respect of labour supplied by the Contractor, the sum, if any, entered in the
Bill of Quantities or, if instructed by the Engineer pursuant to paragraph (a) of
Sub-Clause 58.2, as may be determined in accordance with Clause 52; and

(c) in respect of all other charges and profit, a sum being a percentage rate of the
actual price paid or due to be paid calculated, where provision has been made in
the Bill of Quantities for a rate to be set against the relevant Provisional Sum, at
the rate inserted by the Contractor against that item or, where no such provision
has been made, at the rate inserted by the Contractor in the Appendix to Tender
and repeated where provision for such is made in a special item provided in the
Bill of Quantities for such purpose.

Before issuing, under Clause 60, any certificate, which includes any payment in
respect of work done or goods, materials, Plant or services supplied by any
nominated Subcontractor, thc Engineer shall be entitled to demand from the
Contractor reasonable proof that all payments, less retentions, included in
previous certificates in rcspect of the work or goods, materials, Plant or services
of such nominated Subcontractor have been paid or discharged by the
Contractor. If the Contractor fails to supply such proof then, unless the
Ccntractor:

(a) satisfies the Engineer in writing that he has reasonable cause for withholding
or refusing to make such payments, and

(b) produces to the Engineer reasonable proof that he has so informed such
nominated Subcontractor in writing,

the Employer shall be entitled to pay to such nominated Subcontractor direct,
upon the certificate of the Engineer, all payments, less 1etentions, provided for in
the nominated Subcontract, which the Contrector has failed to make to such
nominated Subcontractor and to deduct by way of set-off the amount so paid by
the Employer from any sums due or to become due from the Employer to the
Contractor. '

Provided that, where the Engineer has certified and the Employer has paid direct
as aforesaid, the Engineer shall, in issuing any further certificate in favour of the
Contractor, deduct from the amount thereof the amount so paid, direct as
aforesaid, but shall not withhold or delay the issue of the cerdficate itself when
due to be issued under the terms of the Contract.
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Certificates and Payment

The Contractor shall submit to the Engineer after the end of each month six
copies, each signed by the Contractor’s representative approved by the Engineer
in accordance with Sub-Clause 15.1, of a statement, in such form as the Engineer
may from time to time prescribe, showing the amounts to which the Contractor
considers himself to be entitled up to the end of the month in respect of :

(a) the value of the Permanent Works executed,

(b) any other items in the Bill of Quantities including those for Contractor’s
Equipment, Temporary Works, dayworks and the like,

(c) the percentage of the invoice value of listed materials, all as stated in the
Appendix to Tender, and Plant delivered by the Contractor on the Site for
incorporation in the Permanent Works but not incorporated in such Works,

(d) adjustments under Clause 70, and

(e) any other sum to which the Contractor may be entitled under the Contract or
otherwise.

The Engineer shall, within 28 days of receiving such statement, deliver to the Em-
ployer an Interim Payment Certificate stating the amount of payment to the Contractor
which the Engineer considers due and payable in respect of such statement, subject:

(a) firstly, to the retention of the amount calculated by applying the Percentage o1
Retention stated in the Appendix to Tender, to the amount to which the
Contractor is entitled under paragraphs (a), (b), (¢) and (e) of Sub-Clause 60.1
until the amount so retained reaches the Limit of Retention Money stated in the
Appendix to Tender, and

(b) secondly, to the deduction, other than pursuant to Clause 47, of any sums
which may have become due and payable by the Contractor to the Employer.

Provided that the Engineer shall not be bound to certify any payment under this
Sub-Clause if the net amount thereof, after all retentions and deductions, would
be less than the Minimum Amount of Interim Payment Certificates stated in the
Appendix to Tender.

Notwithstanding the terms of this Clause or any other Clause of the
Contract no amount will be certified by the Engineer for payment until
the performance security, if required under the Contract, has been provided by the
Contractor and approved by the Employer.

(a) Upon the issue of the Taking-Over Certificate with respect to the whole cf ths
Works, one half of the Retention Money, or upon the issue of a Taking-Over
Certificate with respect to a Section or part of the Permanent Works only such
proportior. thereof as the Engineer determines having regard to the relative value
of such Section or part of the Permanent Works, shall be ceriified bty the Engineer
for payment to the Contractor.

(b) Upon the expiration of the Defects Liability Period for the Works the other half of
the Retention Money <hall be certified by the Engiaieer for payment to the Contractor.
Provided that, in the event of different Defects Liability Periods having become
apolicable todifferent Sections or parts of the Permanent Works pursuart to Clause 48,
the expression “expiration of the Defects Liability Period” shall, for the purposes of

this Sub-Clause, be deemed to mean the expiration of the latest of such periods.

Provided also that if at such time there shall remain to be executed by the Contractor
any work instructed, pursuant to Clauses 49 and 50, in respect ot the Works, the
Engineer shall be entitied to withhold certification until completion of such work
of so much of the balance of the Retention Money as shall, in the opinion of the
Engineer, represent the cost cf the work remaining to be executed.

The Engineer may by any Interim Payment Certificate make any correction or
modification in any previous Interim Payment Certificate which shall have been issued
by him and shall have authority, if any work is not being carricd out to his satisfaction,
to omit or reduce the value of such work in any Interim Paymeni Centificate.
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Not later than 84 days after the issue of the Taking-Over Certificate in respect of
the whole of the Works, the Contractor shall submit to the Engineer six copies of a
Statement at Completion with supporting documents showing in detail, in the form
approved by the Engineer;

(a) the final value of all work done in accordance with the Contract up to the date
stated in such Taking-Over Certificate,

(b) any further sums which the Contractor considers to be due, and

(c) an estimate of amounts which the Contractor considers will become due to
him under the Contract.

The estimated amounts shall be shown separately in such Statement at
Completion. The Engineer shall certify payment in accordance with Sub-Clause
60.2.

Not later than 56 days after the issue of the Defects Liability Certificate pursuant
to Sub-Clause 62.1, the Contractor shall submit to the Engineer for consideration six
copies of a draft final statement with supporting documents showing in detail, in the
form approved by the Engineer:

(a) the value of all work done in accordance with the Contract, and

(bj any further sums which the Contractor considers to be due to him under the
Contract or otherwise.

If the Engineer disagrees with or cannot verify any part of the draft final
statement, the Contractor shall submit such further information as the Engincer
may reasonably require and shall make such changes in the draft as may be agreed
between them. The Contractor shall then prepare and submit to the Engineer the
final staiement as agreed (for the purposes of these Conditions referred to as the
“Final Statement™).

If, following discussions between the Engineer and the Contractor and any changes to
the draft final statement which may be agreed between them, it becomes evident that
a dispute exists, the Engineer shall deliver to the Employer an Interim Payment
Certificate for those parts of the draft final statement, if any, which are not in dispute.
The dispute may then be settled in accordance with Clause 67.

Upon submission of the Final Statement, the Contractor shall give to the
Employer, with a copy to the Engincer, a written discharge confirming that the
total of the Final Statement represents full and final settlement of all monies due
to the Contractor arising out of or in respect of the Contract. Provided that such
discharge shall become effective only after payment due under the Final
Payment Certificate issued pursuant to Sub-Clause 60.8 has been made and the
performance security referred to in Sub-Clause 10.1, if any, has been returned to
the Contractor.

Within 28 days afier receipt of thie Final Statement, and the wriften discharge, the
Engincer shall issue to the Employer (with a copy to the Contractor) a Final Payment
Certificate stating:

(a) the amount which, iin the opinion of thz Engineer, is finally due under the
Contract or otherwise, and

(b) after giving credit to the Employer for all amounts previously paid by the
Employer and for all sums to which the Employer is entitled other than under Clause
47. the balance, if any, due from the Employer to the Contractor or from
the Contractor to the Employer as the case may be.

The Employer shall not be liable to the Contractor for any matter or thing arising
out of or in connection with the Contract or execution of the Works, unless the
Contractor shall have included a claim in respect thereof in his Final Statement
and (except in respect of matters or things arising after the issue of the
Taking-Over Certificate in respect of the whole of the Works) in the Statement at
Completion referred to in Sub-Clause 60.5.
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" Time for Payment 60.10 The amount due to the Contractor under any Interim Payment Certificate issued by the
Engineer pursuant to this Clause, or to any other term of the Contract, shall,
subject to Clause 47, be paid by the Employer to the Contractor within 28 days
after such Interim Payment Certificate has been delivered to the Employer, or, in the
case of the Final Payment Certificate referred to in Sub-Clause 60.8, within 56 days,
after such Final Payment Certificate has been delivered to the Employer. In the event
of the failure of the Employer to make payment within the times stated, the Employer
shall pay to the Contractor interest at the rate stated in the Appendix to Tender upon
all sums unpaid from the date by which the same should have been paid. The provisions
of this Sub-Clause are without prejudice to the Contractor’s entitlement under
Clause 69 or otherwise.

Approvalonlyby 61.1 Only the Defects Liability Certificate, referred to in Clause 62, shall be deemed to

Defects Liability constitute approval of the Works.
Certificate

Defects Liability - 62.1 The Contract shall not be considered as completed until a Defects Liability
Certificate Certificate shall have been signed by the Engineer and delivered to the Employer,

with a copy to the Contractor, stating the date on which the Contractor shall have
completed his obligations to execute and complete the Works and remedy any
defects therein to the Engineer’s satisfaction. The Defects Liability Certificate
shall be given by the Engineer within 28 days after the expiration of the Defects
Liability Period, or, if different defects liability periods shall become applicable
to different Sections or parts of the Permanent Works, the expiration of the latest
such period, or as soon thereafter as any works instructed, pursuant to Clauses 49
and 50, have been compicted to the satisfaction of the Engincer. Previded that
the issue of the Defects Liability Certificate shall not be a condition precedent to
payment to the Contractor of the second portion of the Retention Money in
accordance with the conditions set out in Sub-Clause 60.2.

Unfulfilled 62.2 Notwithstanding the issue of the Defects Liability Certificate the Contractor and
Obligations the Employer shall remain liable for the fulfilment of any obligation incurred
.- under the provisions of the Contract prior to the issue of the Defects Liability
Certificate which remains unperformed at the time such Defects Liability
Certificate is issued and, for the purposes of determining the nature and extent of
any such obligation. the Contract shall be deemed to remain in force between the

parties to the Contract.

Remedies
Default of 63.1 If the Contractor is deemed by law unable to pay his debts as they fall due, or
Contractor enters into voluntary or involuntary bankruptcy, !iquidation or dissolution (other

than & veluntary liquidation for the purposes of amalgamation or reconstruction), or
becomes insolvent, or makes an arrangement with. or assignment in favour of, his
creditors, or agrees to carry out the Contract under a committee of inspection of his
creditors, or if a receiver, administrator, trustee or liquidator is appointed over any
substantial part of his assets, or il. under any law or regulation relating to
reorganization, arrangement or readjustment of dgebts. proceedings are commenced
against the Contractororresolutions passed in connection with dissolution or liquidation
or if any steps are taken 1o enforce any sccurity interest over a substantial part of the
assets of the Contractor, or if any act is done or cvent occurs with respect to the
Contractor or his assets which, under any applicable law has a substantially similar
effect to any of the foregoing acts or events. or if the Contractor has contravened Sub-
Clause 3.1, or has an execution levied on his goods. or if the Engineer certifics to the
Employer, with a copy to the Contractor. that. in his opinion, the Contractor:

(a) has repudiated the Contract,
(b) without reasonable excuse has failed
(i) to commence the Works in accordance with Sub-Clause 41.1, or

(ii) to procecd with the Works, or anv Section thereof, wnhln 28 days after
receiving notice pursuant to Sub-Clause 46.1.
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(c) has failed to comply with a notice issued pursuant to Sub-Clause 37.4 or an
instruction issued pursuant to Sub-Clause 39.1 within 28 days after having
received it,

(d) despite previous warning from the Engineer, in writing, is otherwise
persistently or flagrantly neglecting to comply with any of his obligations under
the Contract, or

(e) has contravened Sub-Clause 4.1,

then the Employer may, after giving 14 days’ notice to the Contractor, enter upon
the Site and the Works and terminate the employment of the Contractor without
thereby releasing the Contractor from any of his obligations or liabilities under
the Contract, or affecting the rights and authorities conferred on the Employer or
the Engineer by the Contract, and may himself complete the Works or may
employ any other contractor to complete the Works. The Employer or such other
contractor may use for such completion so much of the Contractor’s Equipment,
Temporary Works and materials as he or they may think proper.

The Engineer shall, as soon as may be practicable after any such entry and
termination by the Employer, fix and determine ex parte, or by or after reference
to the parties or after such investigation or enquiries as he may think fit to make
or institute, and shall certify:

a) what amount (if any) had, at the time of such entry and termination, becn
reasonably eamed by or would reasonably accrue to the Contractor in respect of
work then actually done by kim under the Contract, and

(b) the value of any of the said unused or partially used maicrials, any
Contractor’s Equipment and any Temporary Works.

If the Employer terminates the Contractor’s employment under this Clause, he shall
not be liable to pay to the Contractor any further amount (including damages) in
respect of the Contract until the expiration of the Defects Liability Period and there
after until the costs of execution, completion and remedying of any defects, damages
for delay in completion (if any) and all other expenses incurred by the Employer have
been ascertained and the amount thereof certified by the Engineer. The Contractor
shall then be entitled to receive oniy such sum (if any) as the Engineer may
certify would have been payable to him upon due completion by him after deducting
the said amount. If such amount exceeds the sum which would have been payable
to the Contractor on due completicn by him, then the Contractor shall, upon demand,
pay to the Employer the amount of such excess and it shall be deemed a debt due by
the Contractor to the Employer and shall be recoverable accordingly.

Unless prohibited by law, the Contractor shall, if so instructed by the Engineer
within 14 days of such entry and termination referred to in Sub-Clause 63.1,
assign to the Employer the benefit of any agreement for the supply of any goods
or materials or services andfor for the exccution of any work for the purposcs of
the Contract, which the Contractor may have entered into.

If, by reason of any accideni, or failure, or other event occurring to, in. or in
connection with the Works, or any part thereof, either during the execution of the
Works, or during the Defects Liability Period, any remedial or other work is. in the
opinion of the Engincer. urgently necessary for the safety of the Works and the
Contractor is unable or unwilling at once to do such work, the Employer shal! be
entitled 1o employ and pay other persons to carry out such work as the Engineer may
consider necessary. I the work or repair so done by the Employer is work which. in
the opinion of the Engineer. the Contractor was liable to do at his own cost under the
Contract, then all costs consequent ihereon or *ncigental thereto shall, after duc
consultation with the Employer and the Contractor, be detcrmined by the Engincer
and shall be recoverable from the Contractor by the £mployer, and may be
deducted by the Employer from any monies due or to become due to the Contractor
and the Engineer shall notify the Contractor accordingly, with a copy to the
Employer. Provided that the Engineer shall, as soor. after the occurrence of any
such emergency as may be reasonably practicable, notify the Contractor thereof.
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Special Risks

The Contractor shall be under no liability whatsoever in consequence of any of
the special risks referred to in Sub-Clause 65.2, whether by way of indemnity or
otherwise, for or in respect of:

(a) destruction of or damage to the Works, save to work condemned under the
provisions of Clause 39 prior to the occurrence of any of the said special risks,

(b) destruction of or damage to property, whether of the Employer or third
parties, or

(c) injury or loss of life.
The special risks are:
(a) the risks defined under paragraphs (a), (c), (d) and (e) of Sub-Clause 20.4, and

(b) the risks defined under paragraph (b) of Sub-Clause 20.4 insofar as these
relate to the country in which the Works are to be executed.

If the Works or any materials or Plant on or near or in transit to the Site, or any of
the Contractor’s Equipment, sustain destruction or damage by reason of any of
the said special risks, the Contractor shall be entitled to payment in accordance
with the Contract for any Permanent Works duly executed and for any materials
or Plant so destroyed or damaged and, so far as may be required by the Engineer
or as may be necessary for the completion of the Works, to payment for:

(a) rectifying any such destruction or damage to the Works, and
(b) replacing or rectifying such materials or Contractor’s Equipment,

and the Engineer shall determine an addition to the Contract Price in accordance
with Clause 52 (which shall in the case of the cost of replacement of Contractor’s
Equipment include the fair market value thereof as determined by the Engineer)
and shall notify the Contractor accordingly, with a copy to the Employer.

Destruction, damage, injury or loss of life caused by the explosion or impact,
whenever and wherever occurring, of any mine, bomb, shell, grenade, or other
projectile, missile, munition, or explosive of war, shall be deemed to be a
consequence of the said special risks.

Save to the extent that the Contractor is entitled to payment under any other
provisicn of the Contract, the Employer shall repay to the Contractor any costs
of the execution of the Works (other than such as may be attributable to the cost
of reconstructing work condemned under the provisions of Clause 39 prior to the
occurrence of any special risk) which are howsoever attributable to or consequent
on or the result of or in any way whatsoever connected witt: the said special risks,
subject however to the provisions in this Clause hereinafter contained in regard to
outbreak of war, but the Contractor shall, as soon as any such cost comes o his
knowledge, forthwith notify the Engineer thereof. The Engineer shall. after due
consultation with the Employer and the Cortractor, determine the amount of the
Contractor’s costs in respect thereof which shall be added to the Contract Price
and shall notify the Contractor accordingly, with a copy to the Employer.

If, during the currency of the Contract, there is an outbreak of war, whether war
is declared cr not, in any pait of the world which. whether financially or
otherwise, materially "affects the execution of the Works. the Contractor shall,
unless and until the Contract is terminated under the provisions of this Clause,
continue to use his Lest endeavours to completc the exccution of the Works.
Provided that the Employer shall be entitled, at any time after such outbreak of
war, to terminate the Contract by giving notice to the Contractor and. upon such
notice being given, the Contract shall, except as to the rights of the parties under
this Clause and Clause 67, terminate, but without prejudice to the rights of cither
party in respect of any antecedent breach thereof.,

@ FIDIC 1987 33




Removal of
Contractor's
Equipment on
Termination

Payment if
Contract
Terminated

Payment in Event

34

of Release from
© Performarce

65.7

66.1

185

If the Contract is terminated under the provisions of Sub-Clause 65.6, the
Contractor shall, with all reasonable dispatch, remove from the Site all
Contractor’s Equipment and shall give similar facilities to his Subcontractors to
do so.

If the Contract is terminated as aforesaid, the Contractor shall be paid by the
Employer, insofar as such amounts or items have not already been covered by
payments on account made to the Contractor, for all work executed prior to the
date of termination at the rates and prices provided in the Contract and in
addition: )

(a) the amounts payable in respect of any preliminary items referred to in the Bill
of Quantities, so far as the work or service comprised therein has been carried out
or performed, and a proper proportion of any such items which have been
partially carried out or performed;

(b) the cost of materials, Plant or goods reasonably ordered for the Works which
have been delivered to the Contractor or of which the Contractor is legally liable
to accept delivery, such materials, Plant or goods becoming the property of the
Employer upon such payments being made by him;

(c) a sum being the amount of any expenditure reasonably incurred by the
Contractor in the expectation of completing the whole of the Works insofar as
such expenditure has not been covered by any other payments referred to in this
Sub-Clause;

(d) any additional sum payable under the provisions of Sub-Clauses 65.3 and 65.5;

(e) such proportion of the cost as may be reasonable, taking into account
payments made or to be made for work executed, of removal of Contractor’s
Equipment under Sub-Clause 65.7 and, if required by the Contractor, return
thereof to the Contractor’s main plant yard in his country of registration or to
other destination, at no greater cost; and

(f) the reasonable cost of repatriation of all the Contractor’s staff and workmen
employed on or in connection with the Works at the time of such termination.

Provided that against any payment due from the Employer under this
Sub-Clause, the Employer shall be entitled to be credited with any outstanding
balances due from the Contractor for advances in respect of Contractor’s
Equipment, materials and Plant and any other sums which, at the date of
termination, were recoverable by the Employer from the Contractor under the
terms of the Contract. Any sums payable under this Sub-Clause shall, after due
consultation with the Employer and the Contractor, be detcrrnined by the
Enginecr who shall notity the Contractor accordingly, with a copy to the
Employer.

Release from Performance

If any circumstance outside the control of both parties crises after the issuc of the
Letter of Acceptance which renders it impossible or unlawful for either or both
parties to fulfil his or their contractual obligations, or under the law governing
the Contract the parties are teleased from further performance, then the parties
shall be discharged from the Contract, except as to their rights under this Clause
and Clause 67 and without prejudice to the rights of either party in respect of
any antecedent breach of the Contract, and the sum payable by the Employer to
the Contractor in respect of the work executed shall be the same as that which
would have been payable under Clause 65 if the Contract had been terminated
under the provisions of Clause 65.
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Settlement of Disputes

Engin?e:r’s 67.1 If a dispute of any kind whatsoever arises between the Employer and the
Decision Contractor in connection with, or arising out of, the Contract or the execution of
the Works, whether during the execution of the Works or after their completion
and whether before or after repudiation or other termination of the Contract,
including any dispute as to any opinion, instruction, determination, certificate or
valuation of the Engineer, the matter in dispute shall, in the first place, be
referred in writing to the Engineer, with a copy to the other party. Such reference
shall state that it is made pursuant to this Clause. No later than the eighty-fourth
day after the day on which he received such reference the Engineer shall give
notice of his decision to the Employer and the Contractor. Such decision shall
state that it is made pursuant to this Clause.

Unless the Contract has already been repudiated or terminated, the Contractor
shall, in every case, continue to proceed with the Works with all due diligence and
the Contractor and the Employer shall give effect forthwith to every such decision
of the Engineer unless and until the same shall be revised, as hereinafier provided,
in an amicable settlement or an arbitral award.

If either the Employer or the Contractor be dissatisfied with any decision of the
Engineer, or if the Engineer fails to give notice of his decision on or before the
eighty-fourth day after the day on which he received the reference, then either the
Employer or the Contractor may, on or before the seventieth day after the day on
which he received notice of such decision, or on or before the seventieth day after
the day on which the said period cof 84 days expired, as the case may be, give
notice to the other party, with a copy for information to the Engineer, of his
intention to commence arbitration, as hereinafter provided, as to the matter in
dispute. Such notice shall establish the entitlement of the party giving the same to
commence arbitration, as hereinafter provided, as to such dispute and, subject to
Sub-Clause 67.4, no arbitration in respect thereof may be commenced unless such
notice is given.

If the Engineer has given notice of his decision as to a matter in dispute to the
Employer and the Contractor and no notice of intention to commence arbitration
as to such dispute has been given by either the Employer or the Contractor on or
before the seventieth day after the day on which the parties received notice as to
such decision from the Engineer, the said decision shall become final and binding
upon the Employer and the Contractor.

Amicable 67.2 Where notice of intention to commence arbitration as to a dispuie has been
Settlement given in accordance with Sub-Clause 67.1, the parties shall attempt to settle
such dispute amicably before the commencement of arbitration. Provided that, unless

the parties otherwise agree, arbitration may be commenced on or after the fifty-sixth

day after the day on which notice of intention to commence arbitration of such dispute

was given, even if no attempt at amicable settlement thereof has been made.

Arbitration < 67.3  ‘Any dispute in respect of which:

(a) the decision, if any, of the ‘Engineer has not become final and binding
pursuunt tc Sub-Clause 67.1, and

(b) ‘amicable settlement has not been reached within the period stated in
Sub-Clause 67.2,

shall be finally settled, unless otherwise specified in the Contract, under the Rules
of Conciliation and Arbitration of the international Chamber of Commerce by
one or more arbitrators appointed under such Rules. The said arbitrator/s shall
have full power to open up, review and revise any decision, opinion, instruction,
determination, certificate or valuation of the Engineer related to the dispute.

Neither party shall be limited in the proceedings before such arbitrator/s to the
evidence or arguments put before the Engineer for the purpose of obtaining his
said decision pursuant 10 Sub-Clause 67.1. No such decision shall disqualify the
Engineer fiom being called as a witness and giving evidence before the
arbitrator/s on any matier whatsoever relevant to the dispute.
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Arbitration may be commenced prior to or after completion of the Works,
provided that the obligations of the Employer, the Engineer and the Contractor
shall not be altered by reason of the arbitration being conducted during the
progress of the Works.

Where neither the Employer nor the Contractor has given notice of intention to
commence arbitration of a dispute within the period stated in Sub-Clause 67.1
and the related decision has become final and binding, either party may, if the
other party fails to comply with such decision, and without prejudice to any other
rights it may have, refer the failure to arbitration in accordance with Sub-Clause
67.3. The provisions of Sub-Clauses 67.1 and 67.2 shall not apply to any such
reference.

Notices

All_certificates, notices or instructions to be given to the Comiracior by the
Employer or the Engineer under the terms of the Contract shall be sent by post,
cable, telex or facsimile transmission to or left at the Contractor's principal place
of business or such other address as the Contractor shall nominate for that

purpose.

Any notice to be given to the Employer or to the Engineer under the terms of the
Contract shall be sent by post, cable, telex or facsimile transmission to or left at
the respective addresses nominated for that purpose in Part Il of these
Conditions.

Either party may change a nominaed address to another address in the country
where the Works are being executed by prior notice to the other party, with a copy
to the Engineer, and the Engineer may do so by prior notice to both parties.

Default of Employer
In the event of the Employer:

(a) failing to pay to the Contractor the amount due under any certificate of the
Engineer within 28 days after the expiry of the time stated in Sub-Clause 60.10
within which payment is to be made. subject to any deduction that the Employer
is entitled to make uader the Contract,

(b) interfering with or obstructing or refusing any required approval to the issue
of any such certificate,

(c) becoming bankrupt or, being a company, going into liquidation, other than
for the purpose of a scheme of reconstruction or amalgamation, or

(d) giving notice to the Contractor that for unforeseen economic reasons it is
impossible for him to continue to meet his contractual obligations,

the Contractor shall be entitled to terminate his employnient under the Contract
by giving notice to the Employer, with a cony to the Engineer. Such termination
shall take effect 14 days after the giving. of the notice.

Upon - the ‘expiry of the 14 days’ ‘notice referred to in Sub-Clause 69.1, the
Contractor shall, notwithstanding the provisions of Sub-Clause 54.1, with all
reasonable despatch, remove from the Site all Contractor’s Equipment brought
by him thercon.

In the event of such termination the Employer shall be under the same obligations
to the Contractor in regard to payment as if the Contract had been terminated
under the provisions of Clause 65, but, in addition ‘o the payments specified in
Sub-Clause 65.8, the Employer shali pay to the Contractor the amount of any loss
or damage to the Contractor arising out of or in connection with or by
consequence of such termination.
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Without prejudice to the Contractor’s entitlement to interest under Sub-Clause
60.10 and to terminate under Sub-Clause 69.1, the Contractor may, if the
Employer fails to pay the Contractor the amount due under any certificate of the
Engineer within 28 days after the expiry of the time stated in Sub-Clause 60.10
within which payment is to be made, subject to any deduction that the Employer
is entitled to make under the Contract, after giving 28 days’ prior notice to the
Employer, with a copy to the Engineer, suspend work or reduce the rate of work.

If the Contractor suspends work or reduces the rate of work in accordance with
the provisions of this Sub-Clause and thereby suffers delay or incurs costs the
Engineer shall, after due consultation with the Employer and the Contractor,
determine:

(a) any extension of time to which the Contractor is entitled under Clause 44, and
(b) the amount of such costs, which shatt be added to the Contract Price,
and shall notify the Contractor accordingly, with a copy to the Employer.

Where the Contractor suspends work or reduces the rate of work. having given
notice in accordance with Sub-Clause 69.4, and the Employer subsequently pays
the amount due, including interest pursuant to Sub-Clause 60.10, the
Contractor’s entitiement under Sub-Clause 69.1 shall, if notice of termination
has not been given, lapse and the Contractor shall resume normal working as
soon as is reasonably possible.

Changes in Cost and lLegislation

There shall be added to or deducted from the Contract Price such sums in respect
of rise or fall in the cost of labour and/or materials or any other matters affecting
the cost of the execution of the Works as may be determined in accordance with
Part II of these Conditions.

If, after the date 28 days prior to the latest date for submission of tenders for the
Contract there occur in the country in which the Works are being or are to be
executed changes to any National or State Statute, Ordinance, Decree or other
Law or any regulation or bye-law of any local or other duly constituted authority.
or the introduction of any such State Statute, Ordinance, Decree, Law,
regulation or bye-law which causes additional or reduced cost to the Contractor,
other than under Sub-Clause 70.1, in the execution of the Centract, such
additional or reduced cost shall, after due consultation with the Employer and the
Contractor, be determined by the Engineer and shall be added to or deducted
from the Contract Price- and the Engineer shall notify the Contractor
accordingly, with a copy to the Employer.

Currency and Rates of Exchange

If. after the date 28 days prior to the latest date for submission of tenders for the
Contract, the Government or authorised agency of the Government of the
country in which the Works are being or are to be exccuted imposes currency
restrictions andfor transfer of currency restictions in relation to tiie currency or
currencies in which the Contract Price is to be paid, the Employer shall reimburse
any loss or damage to the Contractor arising therefrom, without prejudice to the
right of the Contractor tc exercise any other rights or remedies to which he is
entitled in such event.

Where the Contract provides for payment in whole or in part to be made io the
Contractor in foreign currency or currencies, such payment shall not be subject to
variations in the rate or rates of exchange between such specified foreign currency
or currencies and the currency of the country in which the Works are to be
executed.
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Where the Employer has required the Tender to be expressed in a single currency
but with payment to be made in more than one currency and the Contractor has
stated the proportions or amounts of other currency or currencies in which he
requires payment to be made, the rate or rates of exchange applicable for
calculating the payment of such proportions or amounts shall, unless otherwise
stated in Part II of these Conditions, be those prevailing, as determined by the
Central Bank of the country in which thé Works are to be executed, on the date 28
days prior to the latest date for the submission of tenders for the Contract, as has
been notified to the Contractor by the Employer prior to the submission of
tenders or as provided for in the Tender.

Where the Contract provides for payment in more than one currency, the
proportions or amounts to be paid in foreign currencies in respect of Provisional
Sums shall be determined in accordance with the principles set forth in
Sub-Clauses 72.1 and 72.2 as and when these sums are utilised in whole or in part
in accordance with the provisions of Clauses 58 and 59.

REFERENCE TO PART I

As stated in the Foreword at the beginning of this document, the FIDIC
Conditions comprise both Part | and Part 1l. Certain Clauses, namely
Sub-Clauses 1.1 paragraph (a) (i) and (iv), 5.1 (part), 14.1, 14.3, 68.2 and 70.1 must
include additional wording in Part 1i for the Conditions to be complete. Other
Clauses may require additional wording to supplement Part 1 or to cover
particular circumstances or the type of work (dredging is an example).

Part 1I Conditions ot Particular Application with guidelines for the preparation
of Part 11 are printed in a separately bound document.
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Index Clause
Contractor’s Equipment, Insurance of 21.1
Contractor’s Equipment, Reference in Subcontracts 64.7
Contractor’s Equipment, Temporary Works and Materials;

Exclusive Use for the Works 54.1
Contractor’s Equipment, Transport of 30.2
Contractor’s Failure to Carry Out Instructions 494
Contractor’s Failure to Insure, Remedy 25.3
Contractor’s General Responsibilities 8.1
Contractor’s Superintendence 151
Contractor to Xeep Site Clear 32.1
Contractor to Search 50.1
Correction of Certificates 60.4
Cost of Remedying Defects 49.3
Cost of Samples 36.2
Cost of Tests 36.3
Cost of Tests not Provided for 36.4
Covering up Work, Examination Before 38.1
Cross Liabilities 233
Currencies of Payinent for Provisional Sums 723
Currencies, Rates of Exchange 721
Currency Restrictions 711
Custody and Supply of Drawings and Documents 6.1
Customs Clearance 54.3
Damage to Persons and Property 221
Damage to Roads, Avoidance of 30.1
Damage to Works, Special Risks 65.3
Damages, Liquidated 47.1
Dates for Inspection and Testing 37.3
Daywork 524
Decrease or Increase of Costs 701
Default of Contractor in Compliance with Instructions on Improper Work 39.2
Default of Contractor, Remedies for 63.1
Default of Employer 69.1
Defective Materials ard Work 39.1
Defects, Contractor to Search for, if Required 50.1
Defects, Cost of Remedying 49.3
Defects Liability Certificate 62.1
Defects Liability Period 49.1
Defects, Remedying of 49.2
Definitions 1.1
Delay, Liquidated Damages for 47 1
Delays and Cost of Delay of Drawings 6.4
Design by Nominated Subcontractors 59.3
Discharge 60.7
Discrepancies in Documents 5.2
Dismissal of Contractor’s Employces 16.2
Disorderly Conduct, etc. 34.1
Disputes, Engineer’s Decision 67.1
Disruption of Progress 6.3
Documents Mutually Explanatory 5.2
Drawings 6&7
Drawings and Documents — Custody and Supply of 6.1
Drawings and Instructions — Supplementary 71
Drawings, Copy to be Kept on Site 6.2
Drawings, Delays and Cost of Delay of Drawings 6.4
Drawings. Failure by Contractor 1o Submit 6.5
Employer not Liabic for Damage to Contractor’s Equipment ete. .. 542
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Employer’s Liability, Cessation of
Employer’s Responsibilities

Employer’s Risks

Engagement of Staff and Labour
Engineer's Authority to Delegate
Engineer’s Determination Where Tests not Provided for
Engineer's Duties and Authority

Engineer to Act Impartially

Environment — Protection of

Errors in Setting Out

Evidence and Terms of Insurance
Examination of Work before Covering Up
Exceptions

Exchange, Rates of

Exclusions

Extension of Time, due to Employer’s Failure to give Possession of Site

Extension of Time for Completion
Extension of Time for Completion, Contractor’s Claim

Extension of Time for Completion, Engineer’s Determination

Extraordinary Traffic

Facilities for Other Contractors

Facilities — Rights of Way and

Failure by Contractor to Submit Drawings
Failure to Comply with Claims Procedure
Failure to Comply with Engineer’s Decision
Failure to Give Possession of Site

Faulty Work, Removal of

Fees and Notices

Fencing, Watching, Lighting, eic.

Final Payment Certificate

Final Statement

Foreign Currencies, Payment in

Fossils

Fcundations, Examination of

Generat Responsibilities of Contractor
Giving of Notices ~ Payment of Fees

Headings and Marginal Notes

Improper Work and Materials, Removal of
Increase or Decrcase of Costs
Indemnity by Contract

Indemnity by Employer
Independent Inspection

Injury to Persons — Damage to Propenty
Injury to Workmen

Inspection and Testing

Inspection and Testing, Dates for
Inspection of Foundations, etc.
Inspection of Operations
Inspection of Site by Contractor
Instructions for Variations
Instructions in Writing
Instructicns, Supplcinentary
Insurance, Adequacy of
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534
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27.1
381

3.1
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Insurance, Evidence and Terms of

Insurance, Minimum Amount of

Insurance of Works and Contractor’s Equipment
Insurance, Remedy on Failure to Insure
Insurance, Responsibility for Amounts not Recovered
Insurance, Scope of Cover

Insurance, Third Party

Insurance, Workmen

Interference with Traffic and Adjoining Properties
Interim Determination of Extension
Interpretations

Labour, Engagement of

Language/s and Law

Law to which Contract Subject

Legislation, Subsequent

Lighting, Fencing, Watching, etc.
Liquidated Damages for Delay

Liquidated Damages, Reduction of

Loss or Damage due to Employer’s Risks
Loss or Damage — Responsibility to Rectify
Lump Sum Items —~ Breakdown of

Materials and Plant, Transport of
Materials -- Approval of, etc, not Implied
Materials, lr;1proper — Removal of
Materials, Quality of

Materials, Supply of

Measurement by Engineer
Measurement, Method of

Measurement, Quantities Estimated Only
Methods of Construction

Minimum Amount of Insurance

Monthly Payments

Nominated Subcontractors, Certification of Payments to
Nominated Subcontractors, Definition

Nominated Subcontractors, Design by

Nominated Subcontractors, Objection: to Nomination
Nominated Subcontractors, Payment to

Not Foreseeabie Physical Obstructions or Conditions
Notice of Claims

Notices and Fees, Payment of

Notices, Consents and Approvals

Notice to Contractor

Notice to Employer and Engineer

Objections to Contractor’s Employees

Obstructions or Conditions — Not Foresecable Physical
Omissions, Alterations and Additions

Openings, Uncovering and making

Operations, Inspection of

Order of Work, Contractor to Fumnish Progranune
Other Contractors, Opportunities for

Patent Rights

Payment if Contract Terminated for Contractor’s Default
Payment if Contract Terminated for Employer's Defautt
Payment of Claims
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Index Clause
Payment, Time for 60.10
Performance Security 10.1
Performance Security ~ Claims Under 103
Performance Security — Period of Validity 10.2
Period of Defects Liability 49.1
Permanent Works Designed by Contractor 7.2
Physical Obstructions or Conditions — Not Foreseeable 122
Physical Obstructions or Conditions — Engineer’s Determination 123
Plant and Materials, Transport of 30.3
Plant, Conditions of Hire 545
Plant, Customs Clearance 543
Plant, Employer not Liable for damage to 542
Plant, etc. — Exclusive Use for the Works 54.1
Plant, Quality of 36.1
Plant, Re-export of 54.4
Plant, Removal of 39.1
Policy of Insurance — Compliance with Conditions 25.4
Fossession of Site 421
Possession of Site, Failure to Give 42.2
Power of Engineer to Fix Rates 522
Priority of Contract Documents 52
Programme to be Submitted 14.1
Progress — Disruption of 6.3
Progress - Rate of : 46.1
Protection of Environment 191
Provision to Indemnify Contractor 223
Provision to Indemnify Employer 22,2
Provisional Sums, Currencies of Payment 72.3
Provisional Sums, Definition 58.1
Provisional Sums, Production of Vouchers 58.3
Provisional Sums, Use of : 58.2
Quality of Materials and Workmanship 36.1
Quanities 551
Rate of Progress 46.1
Rates of Exchange 721
Rates, Power of Engineer to Fix 52.2
Rectification of Loss or Damage 20.2
Reduction of Liquidated Damages 47.2
Rz-cxport of Plant 544
Regulations, Statutes, etc., Compliance with 26.1
Rejection 37.4
Release from Performance 66.1
Remedies for Default of Contractor 63.1
Remedying of Defects 49.2
Remedying of Defects, Cost of 49.3
Remedy on Contractor’s Failure to Insure o 253
Removal of Contractor’s Emplovees 16.2
Removal of Contractor’s Equipment 69.2
Removal of Improper Work, Materials or Plant 39.1
Removal of Plant, etc. 65.7
Responsibility to kectify Loss or Damage 20.2
Responsibility Unaffected by Approval 73
Restriction on Working Hours 45.1
Resumption of Work 69.5
Retention Money, Payment of 60.3
Retumns of Labour and Contractor’s Equipment 35.1

O FIDIT 1987



index

Revised Programme

Rights of Way and Facilities

Risks, Employer’s

Risks, Special

Roads, etc., - Damage by Extraordinary Traffic
Roads, Interference with Access (o

Royalties

Safety, Security and Protection of the Environment
Samples, Cost of

Security, Safety and Protection of the Environment
Setting-Out

Singular and Plural

Site, Clearance on Completion

Site, Contractor to Keep Clear

Site, Inspection of by Contractor

Site Operations and Methods of Construction

Site, Possession of

Special Risks

Staff, Engagement of

Statement at Completion

Statement, Final

Statutes, Regulations, etc. - Compliance with
Subcontracung

Subcontrac{ors, Nominated

Subcontractors, Responsibility of the Contractor for Acts and Default of
Subsequent Legislation

Substantial Completion of Sections or Parts
Sufficiency of Tender

Supply of Plant, Materials and L_abour

Surfaces Requiring Reinstatement

Suspension, Engineer’s Determination

Suspension lasting more than 84 days

Suspension of Work

Taking Over Certificate

Taking Over of Sections or Pzris

Tender Documents

Tender, Sufficiency of

Termination of Contract by Emplover

Termination of Contract by Employver. Assignment of Benefit
Terms of Insurance

Tests, Cost of

Tests not Provided for - Cost of

" Third Party Insurance

Time for Completion

Time for Completion, Extension of

Time for Payment

Traffic, Extraordinary

Traffic, Interference with

Traffic, Waterbome

Transpurt of Contractor’s Equipment and Temporary Works
Transport of Materials and Plant

Uncovering Work and Making Openings

Unfulfilied Obligations
Urgent Remedial Work
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Index

Valuation at Date of Termination by the Employer
Variations

Variations, Daywork Basis

Variations, Exceeding 15 per cent

Variations, Instructions for

Variations, Power of the Engineer to Fix Rates
Variations, Valuation of

Vouchers, Production of

War, Outbreak of

Watching and Lighting, etc.

Waterbome Traffic

Waork, Examination of Before Covering Up
Work, Improper, Removal of

Working Hours, Restriction of
Workmanship, Quality of

Workmen, Accident or Injury to

Works, Care of

Works, Completion of (Defects Liability Certificate)
Works, Commencement of

Works, Insurance of

Works, Remedying of Defects

Works, Time for Completion of

Works to be Measured

Work, Suspension of

Work to be in Accordance with the Contract
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TENDER

NAME OF CONTRACT: *

TO:*

Gentlemen,

Having examined the Conditions of Contract, Specification, Drawings, and Bill of
Quantities and Addenda Nos for the execution of the above-named Works,
we, the undersigned. offer toexecute and complete such Works and remedy any defects
therein in conformity with the Conditions of Contract, Specification, Drawings, Bill
of Quantities and Addenda for the sum of

(i L FFF B "WONNS N )
or such other sum as may be ascertained in accordance with the said Conditions.
‘We acknowledge that the Appendix forms part of our Tender.

We undertake, if our Tender is accepted, to commence the Works as soon as is
reasonably possible after the receipt of the Engineer’s notice to commeunce, and to
complete the whole of the Works comprised in the Contract within the time stated in
the Appendix to Tender.

We agree to abide by this Tender for the period of * days from the date fixed for
receiving the same and it shall remain binding upon us and may be accepted at any time
before the expiration of that period.

Unless and until a formal Agreement is prepared and executed this Tender, together
with your written acceptarce thereof, shall constitute a binding contract between us.

We understand that you are not bound to accept the lowest or any tender you may
receive.

Dated this e e ...._ day of 19 ..

Signature ___ . - . inthecapacityof . ..

duly authorised to sign tenders for and onbehalfof ... ...

(IN BLOCY. CAPITALS)
Address ... ...
WSS o o e e

Address e e

Occupation ... ...

{(Note: All details marked * <hall be inserted before issue of Tender documents.)

© FIDIC 1987



Appendix
Sub-Clause
Amount of security (if any) 10.1 per cent
of the Contract Price
Minimum amount of third party insurance 232 e i X
occurrence, with the rnumber
of accurrences unlimited
Time for issue of nolice lo commence 411 days
Time for Completion . 43.1 days
Amount of liquidated damages . . 471 o’ . perday
Limit of liquidated damages _____ . - 471 f  _ eee—
Defécts Liability Period ™ 7/ Y s
Percentage for adjustment of Provisional Sums 59.4(¢c) ...t ... . _percen
Percentage of invoice value of lisied materials
and Plant . o A & SO TN T S her cent
Percentage of Retention . ... . 602 .. . .percent
Limit of Retention Money ... ... . 60.2 == 4
Minimum Amount of interim
Payment Certificates R N -
Rate of interest upon unpaid sums e O0L10  per cent per annum

initials of Signatory of Tender

{Notes: All details in the list above, other than percentage figure against Sub-Clause 59.4,
shall be inseried before issue of Tender documents. Where a number of days is to be
inserted, itis desirable, for consistency with the Conditions, that the number should be a

multiple of sevea.

Additionul enfries are necessary where provision is included inthe Contract for:

{a) compiction ol Scetions (Sub’Clausc‘-s 43,1 and 48.2(a})

(b) liquidated damages tor Sections (Sub-Clause 47.1)

{¢} a bonus (Sub-Clause 47.3 - Part 11)

(d) payment for materiats on Site (Sub-Clause 60.1(c))

(e) payment in foreign currencics (Clause 60 - Part 11)

(1) an advance payment (Clause 60 - Part [1)

(g} adjustments to the Contract Price on account of Specified Materials

(Sub-Clause 70.1 — Part 11)
(h) rates of exchange (Sub-Ciause 72.2 - Part 11})

O FIDIC Y87
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Agreement

This Agreement made the day of 19

Between

of

(hereinafter called “the Employer™) of the one part and

—of
(hereinafter called “the Contractor™) of the other part

Whereas the Employer is desirous that certain Works should be executed by the

Contractor, viz ____

and has accepted a Tender by the Contractor for the execution and corpletion of such
Works and the remedying of any defects therein
Now this Agreement witnesseth as follows:

In this Agreement words and expressions shall have the same meanings as are
respectively assigned to them in the Conditions of Contract hereinafter referred to.

The following documents shall be deemed to form and be read and construed as part
of this Agrecement, viz:

(a) The Letter of Acceptance;

(b) The said Tender;

(c) The Conditions of Contract (Parts | and II);
(d) The Specification;

(e) The Drawings; and

{f) The Bill of Quantities.

In consideration of the paymenis to be made by the Employer to the Contractor as
hereinafter mentioned the Contractor hereby covenants with the Employer to execute
and complete the Works and remedy any defects therein in conformity in a!l respects
with the provisions of the Contract.

The Employer hereby covenants to pay the Contractor in consideration of the
execution and completion of the works and the remedying of defects therein the
Contract Price or such other sum as may become payable under the provisions of the
Contract at the times and in the manner prescribed by the Contract.

In Witness whereof the parties hereto have caused this Agreement to be executed the
day and year first before written in accordance with their respective laws.

The Common Seal of N . 'y N

was hereunto aftixed in the presence of:-
or

Signed Sealed and Delivered by the

said . _ N e
in the presence of:

D FIDIC WET
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EDITORIAL AMENDMENTS IN 1988

Following publication of the Fourth Edition in 1987 of the Conditions of Contract
for Works of Civil Engineering Construction, a number of editorial amendments
were agreed by FIDIC. The amendments were incorporated during a 1988 reprinting
and the list below clarifies the differences between the 1988 reprint and
the original document.

The last sentence of the first paragraph previously read “The Conditions are
equally suitable for use on domestic contracts. ™

Sub-Clause 10.1., A comma has been inserted after the word “Contract” in the
second line, :

The third sentence previously read “Such security shall be in such form as may be
agreed between the Employer and the Contractor.”

Sub-Clause 22.1 (b) was previously one complete paragraph, ie there was no
space between the words * . . ., other than the Works), ™ and the remainder of the
Sub-Clause.

Sub-Clause 31.2 (c) was previously one complete paragraph, ie there was no space
between the words “... nature for any such,” and the remainder of the
Sub-Clause.

Sub-Clause 44.3. The penultimate sentence was previously, “In both such cases
the Engineer shall notify the Contractor accordingly, with a copy to the
Employer. ™

Sub-Clause 49.1 (a). The word “substantial” has been deleted.

Sub-Clause 60.3 (b) was previously two paragraphs, the second beginning with
the words “Provided also that if at such time . . .”

Sub-Clause 60.5. The word “The” has been inserted at the beginning of the final
paragraph.

Sub-Clause 67.1. In the eighth fine of the third paragraph, a comma has been inserted
after the word “provided”. In the second line of the fourth paragraph, the word “notice”
replaces the word “notification”.

Reference to Part 11. In the third line, the words “and (iv)" have been inserted after
paragraph (a) (i).

The word “Works™ has been capitalised.

Inverted commas have been inserted following the words “the Employer.™

[nverted commas have been inserted before the word “the” instead of before the
waord "Contractor,”

The word “Contractor”™ has been capitalised. ‘
The words “Tender by the Contractor”” were previousty “Tender by Contractor. ™
Tiwe word “Agreement’” has been capitalised.

The Agreement previously ended with the words “Binding Signature of Employer”
and “Binding Signature of Contractor”,

ERETS TGN EAY)
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FURTHER AMENDMENTS IN 1992

The following amendments have been made to the 1988 Reprint of the Fourth Edition
of the Conditions of Contract for Works of Civil Engineering Construction. The
amendments of the 1988 Reprint are shown on the previous page. In addition, some
minor changes in the use of punctuation marks {commas, semicolons, colons and
stops), as well as the use of the words “or” and “and™ have been introduced to attain
uniformity in the style of all Clauses. These minor changes which improve the style,
but which have no effect on the meaning of Clauses, have not been listed below.,

The eighth paragraph previously referred to the anticipated publication of the “Guide
to the Use of FIDIC Conditions of Contract for Works of Civil Engineering
Construction™,

Sub-Clause 1.1, sub-para (e). Definitions (iii) “Intcrim Payment Certificate™ and (iv)
“Final Payment Certificate™ have been added.

Sub-Clause 8.1. Second paragraph has been added.

Sub-Clause 12.2. Margina! note. The word “Adverse™ has been changed to read “Not
Foreseeable™ (also amended in the Contents and the Index).

Sub-Clause 13.1. Last sentence has been shortened by deleting the words “or, subject
to the provisions of Clause 2, from the Engineer’s Representative.”, and adding the
words “(or his deiegate).”.

Sub-Clause 15.1, para 1. Last sentence has been shortened by placing a full stop after
the word “Engineer”. deleting the wards “ or subject to the provisions of Clause 2. the
Engincer's Representative.”

Sub-Clause 211, sub-para{a). The words “(the term *“cost” in this context shall include
profit)” have been added.

Sub-Clause 21.4, sub-para(a). The word “where™ has beencorrected toread "whether”.
Sub-Clause 40.3, The word “written” has been deleted al the end of the first line.

Sub-Clause 42.3. The word “wayvleaves”™ has been changed to read “rights of way™ in
the 1ext and marginal note (also amended in the Contents and the Index).

Sub-Clause 60.1, sub-para (e}. The words “or otherwise™ have been added at the end

Sub-Clause 60.2. The words “certify to the Employer” have been changed to read
“deliver to the Employer an Interim Payment Certificate stating”, the word “thereof”
has been changed to read “‘of such statement™ and the word “he™ has been changed to
read “the Engineer”. Sub-para (b). The words “Interim Certificates” have been
changed 1o read “Interim Payment Certificates™.

Sub-Clause 60.3, sub-para(b). In the cighth line, the word “ordered” has been changed
to read “instructed™.

Sub-Clause 60:4: The words “interinvcertificale™ in the {irst and fourth lines, and the
word “cerificae” in the second ling. have been changed to read “Interim Payment
Centificae™, ‘

Sub-Cluuse 6015, In the second line. alrzr the word “Engineer”, the words “six copies
ol have been added.

Sub-Clause 60.6. In the second line, afier the word “consideration”, the words “six
copies of” have been added. Sub-pura (b). The words “or otherwise” have been added
at the end. Atthe end of the sub-clause, the final paragraph has been added.

Sub-Clause 60.7 and Sub-Clause 6.8 (iext and marginal note). The words “Final
Centificate”™ have been changed to read “Final Payment Certificate™ (also amended in
the Contents and the Index)

Sub-Clause 60.8 (a). The words “or otherwise” have been added. Sub-Clause 60.8 (b).
The words “under the Contract other than Clause 47" have been changed to read “other
than under Clause 47

Sub-Clause 60.10. 1n the first and {ourth tines, the words “interim certificate™ have
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been changed to read “Interim Payment Certificate”. In the fifth and sixth lines, the
words “Final Certificate™ have been changed to read “Final Payment Certificate”. The
words “or otherwise™ have been added at the end.

Sub-Clause 65.6. In the ninth line, the words “and to the operation of Clause 67" have
been changed to read *and Clause 67,

Sub-Clause 66.1. In the second line the word “party” has been changed to read “or both
parties”, in the third line between the words “his™ and “contractual” the words “or
their” have been added. In the fourth line afier the word “then”, the words "the parties
shall be discharged from the Contract, except as to their rights under this Clause and
Clause 67 and without prejudice to the rights of either party in respect of any antecedent
breach of the Contract, and " have been added.

Sub-Clause 67.2. The words “arbitration of such dispute shall not be commenced
unless an attempt has first been made by the parties to settle such dispute amicably”
have been changed to read “ the parties shall attempt to settle such dispute amicably
before the commencement of arbitration.” The words *“whether or not any attempt at
amicable settlement thereof has been made” have been changed to read “even if no
attempt at amicable settlement thereof has been made”.

Sub-Clause 69.1, Sub-para (d). The words “unforseen reasons, due to economic
dislocation™ have been changed to read “unforseen economic reasons”™.

Sub-Clause 69.4. In the second line of the second paragraph, the word “cost™ has been
changed 10 read “costs”.

REFERENCE TQ PART II. In the third line, the words “5.1 part™ have been changed
to read “5.1 (part)”.

Paragraph L. In the tast line, the word “sums™ has been changed to read “sum”.

In the ninth line, the words “and Plan{" have been added.
In the twelth line, the word “Payment™ has been added.
In the thirteenth line, the words “per anaum™ have been added.

For page 335, after the words “Sub-Clause 67.1° the first sentence has been inserted.
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INTRODUCTION

The terms of the Fourth Edition of the Conditions of Contract for Works of Civil
Engineering Construction have been prepared by the Fédération Internationale
des Ingénieurs Conseils (FIDIC) and are recommended for general use for the
purpose of construction of such works where tenders are invited on an
international basis. The Conditions, subject to minor modifications, are also
suitable for use on domestic contracts.

The version in English of the Conditions is considered by FIDIC as the official
and authentic text for the purpose of translation.

The Clauses of general application have been grouped together in a separately
bound document and are referred to as Part I—General Conditions, They have
been printed in a form which will facilitate their inclusion, as printed, in the
contract documents normally prepared.

In the preparation of the Conditions it was recognised that while there are
numerous Clauses which will be generally applicable there are some Clauses
which must necessarily vary to take account of the circumstances and locality of
the Works.

Part I — General Conditions and Part II — Conditions of Particular Application
together comprise the Conditions governing the rights and obligations of the
parties.

For this reason a Part 1I standard form has not been produced. it wili be
necessary to prepare a Part Il document for each individual contract and the
Guidelines are intended to aid in this task by giving options for various clauses
where appropriate.

Part I clauses may arise for one or more reasons, of which the following are
examples:

(i) Where the wording in Part | specifically requires that further information is
to be included in Part II and the Conditions would not be complete without
that information, namely in Sub-Clauses 1.1 paragraphs (a) (i) and (iv}), 5.1
(part), 14.1, 14.3, 68.2 and 70.1

(ii) Where the wording in Part I indicates that supplementary information may
be included in Part II, but the conditions would still ke complete without any
such information, namely in Sub-Clauses 2.1 paragraph (b), 5.1 (part), 21.1
paragraph (b) and 72.2.

(ii)) ' Where the type, circumstances or locality of the Works necessitates
additional Clauses cr Sub-Clauses.

(iv) Where the law of the country or'exceptional circumstances necessitate an
alteration in Part I. Such alterations shouild be effected by stating in Part 11
that a particular Clause, or pan of a Clause, in Part I is deleted and giving the
substitute Clause, or part, as applicabie.

As far as possible, in the Clauses that are mentioned hereunder. example wording
is provided. In the case of some Clauses, however, only an aide-memcire for the
preparation is given. Before incorporating any example wording it must be
checked to ensure that it is wholly suitable for the particular circumstances and, if
not, it must be varied. Where example wording is varied and in all cases where
additional material is included in Part 11, care must be taken that no ambiguity is
created with Part [ or between the Clauses in Part I,
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Dredging and Reclamation Work

Special consideration must be given to Part I1 where dredging and certain types of
reclamation work are involved. Dredgers are coansiderably more expensive than
most items of Contractor’s Equipment and the capital value of a dredger can
often exceed the value of the Contract on which it is used.

For this reason, it is in the interests of both the Employer and the Contractor that a
dredger is operated intensively in the most economic fashion, subject to the quality of
work and any other over-riding factors. With this end in view, it is customary to allow
the Contractor to execute dredging work continuously by day and by night seven days
a week. Another difference from most civil engineering is that on dredging work the
Contractor is not normally held responsible for the remedying of defects afier the date
of completion as certified under Clause 48. Part II contains explanations and example
wording to cover the above points and others relating to dredging. Clauses 11, 12, 18,
19, 28,40,45,49,50and 51 are those which most often require attention in Part [ when
dredging work is involved and reference is included under each of these Clauses. Other
Clauses may also need additions in Part I! in certain circumnstances. Reclamation work
varies greatly in character and each instance must be considered before deciding
whether it is appropriate to introduce in Part II changes similar to those adopted for
dredging, or to use the standard civil engineering form unaltered.
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PART ll CONDITIONS OF PARTICULAR APPLICATION

Clause 1

Sub-Clause 1.1 ~ Definitions
(a) (i} The Employer is (insert name)
(a) (iv) The Engineer is (insert name)

If further definitions are essential, additions should be made to the list.

Clause 2

Sub-Clause 2.1 — Engineer’s Duties

EXAMPLE
The Engineer shall obtain the specific approval of the Employer before carrving
out his duties in accordance with the following Clauses of Part I:

{a) Clause {insert applicable number)
(b) Clause (insert applicable number}
(¢} Clause (insert applicable number)
This list should be extended or reduced as necessary.

In some cases the obligation to obtain thc approval of the Employer may apply to only
one Sub-Clause out of several in a Clause or approval may only be necessary beyond
certain limits, monectary or otherwise. Where this 1s so, the example wording must be
varied.

If the obligation to obtain the approval of the Employer could lead to the Engineer being

unable to take action in an emergency, where matters of safety are involved, an additional

paragraph may be necessary.
EXAMPLE
Notwithstanding the obligation, as set out above, to obtain approval, if, in the
opinion of the Engineer, an emergency occurs gffecting the safety of life or of the
Works or of adjoining property, he may, without relieving the Contractor of any
of his duties and responsibilities under the Coutract, instruct the Contractor 1o
execute-all-such work-or to-do-all such things as may, in the opinion of the
Eagineer, be necessary to abate or reduce the risk. The Contractor shall forthwith
comply, despite the absence of approval of the Employer, with any such
instruction of the Engineer. The Engineer shall detemine an addition to the
Contract Price, in respect of such instruction, in accordance with Clause 52 and
shall notify the Contractor accerdingly, with a copy to the Empleyer.

Clause 5
Sub-Clause 5.1 — Languagefsand Law
(a} The language is (insert as applicable)
(b} The law is thut in force in (insert name of country)
If necessary (a) above should be varied to read:
The lunguages are {insert us applicable)
and there should be added
The Ruling Language is (insert as applicable)
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Sub-Clause 5.2 — Priority of Contract Documents

Where it is decided that an order of precedence of all documents should be included, this
Sub-Clause may be varied as follows:

EXAMPLE
Delete the documents listed 1 - 6 and substitute:

(1) the Contract Agreement (if completed),;
(2) the Letter of Acceptance;
(3) the Tender;
(4) the Conditions of Contract Part Il ;
{5) the Conditions of Contract Part [;
{6} the Specification;
(7} the Drawings, and
{8} the priced Bill of Quantities
or

Where it is decided that no order of precedence of documents should be included. this
Sub-Clause may be varied as follows:

EXAMPLE
Delete the text of the Sub-Clause and substitute:

The several documenis formiig the Contract are 1o be iaken as murually explanatory
of one another, but in the case of ambiguities or discrepancies the priority shall be that
accorded by law. If, in the opinion of the Engineer, such ambiguities or discrepancies
make it neczssary to issue any iastruction to the Contractor in explanation or
adjustment, the Engineer shall have authority to issue such instruction.

Clause 9

Where it is decided that a Contract Agreement shouid be entered into and executed the form must
be annexed to these Conditions as staied in Sub-Clause 9.1 of Part I of these Conditions.

A suitable form is annexed to Part I — General Conditicns.

Clause 10

Seb-Clause 10.1 — Performance Security

Where it is decided that a performance security should be obtained by the Contractor, the
form must be annexed to these Conditions as stated in Sub-Clause 10.1 of Part 1 of these
Conditions.

Two example forms of performance security are given on pages 7, 8 and 9. The Clause
and wording of the example forms may have {0 be varied to comply with the law of the
Contract which may require the forms to be executed under seal.

Where there is provision in the Contract for payments to the Contractor to be made in
foreign currency, Sub-Clause 10.1 of Part | of these Conditions may be varied.

EXAMPLE
After the first sentence, insert the following sentence:

The security shall be denominated in the types and proportions of currencies
stated in the Appendix to Teader.

Where the source of the performance security is to be resiricted, an additional Sub-Clause
may be added.
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EXAMPLE SUB-CLAUSES

- The performance security, submitted by the Contractor in accordance with

Sub-Clause 10.1, shall be furnished by an institution registered in (insert the
country where the Works are to be executed) or licensed 1o do business in such
country.

Where the performance security is in the form of a bank guarantee, it shall be

Performance issued by:
Security (a} a bank located in the country of the Employer, or
(b} a foreign bank through a correspondent bank located in the country of the
Employer.
Clause 11

Where the bulk or complexity of the data, or reasons of security enforced by the country
where the Works are to be executed, makes it impracticable for the Employer to make all
data available with the Tender Documents and inspection of some data by the Contractor
at an office is therefore expected, it would be advisable to make the circumstances clear.

Access 11.2
to Data

EXAMPLE SUB-CLAUSE

Data made available by the Employer in accordance with Sub-Clause 11.1 shall
be deemed to include data listed elsewhere in the Contract as open for inspection
at {insert particidars of the office or offices where such data is stored)

Sub-Clause 1.1 ~ Inspecticn of Site

For a Contract comprising dredging and reclamation work the Clause may be varied as

follows:

EXAMPLE

In the first paragraph, delete the words “hydrological and sub-surface” and
substitute “hydrographic and sub-seabed *.

In the second paragraph, under (a) delete the word “sub-surface” and substitute
“sub-seabed” and under (b) delete the word “hydrological” and substitute
“hydrographic ”.

Clause 12

Sub-Clause 12.2 — Not Foreseeable Obstructions or Conditions

For a Contract comprising dredging and some types of reclamation work the Sub-Clause
may require 0 be varied.

EXAMPLE
Delete the words “, other than climatic conditions on the Site, "

Clause 14
Sub-Clause 14.1 — Programme to ye Submitted

The time within which the programme shall be submined shall be (insert number)
days.

Sub-Clause 14.3 — Cash Flow Estimate to be Submitted

The time within which the detailed cash flow estimate shall be submitted shall be
(insert number) days.

In both examples given above it is desirable for consistency with (he rest of the Coaditions
that the number of days inserted should be a multiple of seven.
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"EXAMPLE PERFORMANCE GUARANTEE

By this guarantee We,
whose registered oﬁ!ice isat

(hereinafter called “the Contractor” ) and

whose registered office is at

(hereinafter called “the Guarantor” ) are held and firmly bound unto

{(hereinafter called “the Employer” )

in the sum of Jor the payment of which sum

the Contractor and the Guaranitor bind themselves, their successors and assigns
Jjointly and severally by these piesents.

Whereas the Contractor by an Agreement made between the Employer of the one
part and the Contractor of the other part has entered inta a Contract (hereinafter
called “the said Contract ”) to execute and complete certain Works and remedy
any defects therein as therein mentioned in conformity with the provisions of the
said Contract.

Now the Condition of the above-written Guarantee is such that if the Contractor
shall duly perform and observe all the terms provisions conditions and
stipulations of the said Contract on the Contracior's part 1o be performed and
observed according to the true purport inient and meaning thereof or If on
default by the Contractor the Guarantor shall satisfv and discharge the damages
sustained by the Employer thereby up to the amount of the above-written
Guararitee then this obligation shall be null and void bur otherwise shall be and
remain in full force and effect but no alteration in terms of the said Contract or in
the extent or nature of the Warks to be executed, completed and defects therein
remedied thereunder and no allowance of time by the Employer or the Engincer
under the said Contract nor any forbearance or forgiveness in or in respect of any
matter or thing concerning the said Contract on the part of the Emplover or the
said Engineer shall in any way release the Guarantor from any liability under the
above-written Guarantee, Provided always that the above obligation of
Guarantor to satisfy and discharge the damages sustained by the Employer shall
arise only

(@} on written notice from both the Emplover and the Contractor that the
Emplover and the Countrecror have mutually agreed that the amount of damages
concerned is payable to the Employer or

(b} on receipt by the Guarantor of a legally certified copy of an award issued in
arbitration proceeding carried out in conformity with the terms of the said
Contract that the amount of the damages is pavable to the Employer.

Signedon .. Signedon . . _
onbehalfof - . - o oo onbehalfof N
M1l AN YL L A0S 10O LY -
inthe capacityof .. ... __ . _inthecapacitvof .
inthepresenceof _ ________  __inthepresenceof ... .
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EXAMPLE SURETY BOND FOR PERFORMANCE

Know all Men by these Presents that (name and address of Contractor)

as Principal (hereinafter called “the Contractor") and (name, legal title and
address of Surety)

as Surety {hereinafter called “the Surety”), are held and firmly bound unto
{name and address of Employer)

as Obligee (hereinafter called

“the Employer”) in the amount of _______ for the payment of which sum, well
and truly to be made, the Contractor and the Surety bind themselves, their
successors and assigns, fointly and severally, firmly by these presents.

Whereas the Contractor has entered info a wrilten contract agreement with the
Employer dated the dayof . .19

Jor(name of Works) _—
in accordance with the plans and specifications and amendmenis thereio, to the
extent herein provided for, are by reference made part hereof and are hereinafier
referred to as the Contract.

Now, therefore, the Condition of this Obligation is such that, if the Contractor
shall promptly and faithfully perform the said Contract (including any
amendments thereto) then this obligation shall be null and void; otherwise it shall
remain in full force and effect.

Whenever Contracior shall be, and declared by Employer to be, in default wnder
the Contract, the Employer having performed the Employer’s obligations
thereunder, the Surety may promptly remedy the default, or shall promptly:

(1) Complete the Contract in accordance with its terms and conditions; or

(2) Obtain a bid or bids for submission to the Employer for completing the
Coniract in accordance with its terms and conditions, and upon determination by
Employer and Surety of the lowest responsible bidder, arrange for a contract
between such bidder and Employer and inake available as work progresses (even
thowgh there should be a default or a succession of defaults under the contract or
contracts of completion arranged under this paragraph} sufficient funds to pay
the cost of completion less the balance of the Contract Value; but not exceeding,
including otizr costs and damages for whici the Surety may be liable Leveunder,
the amount sei forih in the first paragraph ‘hereof. The term “balunce of the
Contract Value', as used in this paragruph, shall mean the total amount pavable
by Employer to Contractor under the Contract, less the amouni properly paid by
Employer to Contractor; or :

(3) Pay the Employer the amount required by Emplover (o complete the Contract
in accordance with its terms and conditions any amouni wp {o a lotal not
exceeding the amount of this Bond.
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The Surety shall not be liable for a greater sum than the specified penalry of this
Bond.

"Any suit under this Bond must be instituted before the issue of the Defects

Liability Certificate.

No right of action shall accrue on this Bond to or for the use of any person or
corporation other than the Employer named herein or the heirs, executors,
administrators or successors of the Employer.

Signed on Signed on

on behalf of on behalf of

by by

in the capacity of- in the capacity of.- —
in the presence of. in the presence of.
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Clause 15

Where the language in which the Contract documents have been drawn up is not the
language of the country in which the Works are to be executed, or where for any other
reason it is necessary to stipulate that the Contractor’s authorised representative shall be
fluent in a particular language, an additional Sub-Clause may be added.

EXAMPLE SUB-CLAUSES
15.2 The Contractor's authorised representative shall be fluent in (insert name of
language).

or

15.2  If the Contractor’s authorised representative is not, in the opinion of the
Engineer, fluent in (insert name of language), the Contractor shall have available
on Site at afl times a competent interpreter to ensure the proper transmission of
instructions and information.

Clause 16

Where the language in which the Contract documents have been drawn up is not the
language of the country in which the Works are to be executed, or where for any other
reason it is necessary to stipulate that members of the Contractor’s superintending staff
shall be fiuent in a particular language, an additional Sub-Clause may be added.

EXAMPLE SUB-CLAUSE

16.3 A reasonable proportion of the Contractor's superiniending siaff’ shall have a
working knovdledge of (insert name of language) or the Contractor shall have
available. on Site at all times a sufficient number of competent interpreters to
ensure the proper transmission of instructions and information.

Where there is a desire, but not a lfegal requirement, that the Contractor makes reasonable
use of materials from or persons resident in the country in which the Works are to be
executed, an additional Sub-Clause may be added.

EXAMPLE SUB-CLAUSE
16.4 The Contractor is encouraged, io the extent practicable and reasonable, to
employ staff and labour from sources within (insert name of country).

Clause 18
Sub-Clause 18.1 — Borehoies and Exploratory Excavation

For a Contract comprising dredging and reclamation work the Sub-Clause may require to
be varied.

EXAMPLE
Add second sentence as follows:

Such exploratory excavation shall be deemed to include dredging.

Clause 19
Sub-Clause 19.1 — Safety, Security and Protection of the Environment

Where a Contract includes dredging the possibility of pollution should be given particular
attention and additional wording may be required. For example, where fishing and
recreation areas might be influenced, the Contractor should be required to plan and
execute the dredging so that the effect is kep! to a minimum. Where there is a risk of
chemical pollution from soluble sediments in the dredging area, for instance in a harbour,
it is important that sufficieni information is provided with the Tender documents.
Responsibilities should be clearly dcfined.
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Clause 21

Sub-Clause 21.1 - Insurance of Works and Contractor's Equipment

Where there is provision in the Contract for payments to the Contractor to be made in
foreign currency, this Sub-Clause may be varied.

EXAMPLE
Add final sentence as follows:

The insurance in paragraphs (a) and (b) shall provide for compensation to be
payable in the types and proportions of currencies required to rectify the loss or
damage incurred.

Where it is decided to state the deductible limits for the Employer's Risks, this
Sub-Clause may be varied.

EXAMPLE
Add to paragraph (a) as follows:

and with deductibie limits for the Employer's Risks not exceeding {insert
amounis}

Clauses 21, 23 and 25. Insurances Arranged by Employer

In certain circumstances, such as where a number of separate contracters are employed
on a single project, or phased take-over is involved, it may be preferable for the Employer
to arrange insurance of the Works, and Third Party insurance. In such case, it must be
clear in the Contract that the Contractor is not precluded from taking out any additicnal
insurance, should he desire to do so, over and above that to be arranged by the Employer.

Tenderers must be provided at the Tender stage with details of the insurance 0 be
arranged by the Employer, in order tc assess what provision to make in their rates and
prices for any additional insurance, and for the amount of policy deductibles whick they
will be required to bear. Such details shall form part of the Contract between the
Employer and the Contractor.

Example wording to allow for the arrangement of insurance by the Employer is as
follows:

EXAMPLE

Clausa 21

Delete the rext of the Clause and substitute the following re-numbered
Sub-Clauses:

21.1  Without limiting his or the Contractor’s obligations and responsibilities under
Clause 20, the Employer will insure:

{a} the Works, together with materials and Plant for incorporation therein, to the
Jull replacement cost (the term “cost” in this context shall include profit), and

(b) an additional sum 1o cover any additional costs of and incidemtal to the
rectification of loss or damage including professional fees and the cost of
demolishing and removing any part of the Works and of removing debris of
whatsoever nature.

Insurance of 21.2 The Contractor shall, withow limidng his obligations and responsibilities unde:

Comtractor's
Equipment

Clause 20, insure the Contractor's Equipment and other things brought onto the
site by the Contractor, for a sum sufficient to provide for their replacement at the
Site.

Scope of Cover 21.3  The insurance in Sub-Clause 21.1 shall be in the joint names of the Contractor

and the Employer and shall cover:
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{a) t_he Emp[oyer and the Contractor against loss or damage as provided in the
d(_:taxls (_)f insurance annexed to these Conditions, from the start of work at the
Site until the date of issue of the relevans Taking-Over Certificate in respect of the
Works or any Section or part thereof as the case may be, and
(b) the Contractor for his liability:

(i) during the Defects Liability Period for loss o.r damage arising from a cause
occurring prior to the commencement of the Defects Liability Feriod, or

o u ) occasioned by the Contractor in the course of aﬁy operations carried out by
him for the purpose of complying with his obligations under Clauses 49 and S0.

Any amounts not insured or not recovered from the insurers shall be borne by the

Amounts not Employer or the Contractor in accordance with their responsibilities under
Recovered Clause 20.
Clause 23

Third Party 23.1

Delete the text of the Clause and substitute:

Wirthout limiting his or the Contractor's obligations and responsibilities under

Insurance Clause 22, the Employer will insure in the joint names of the Contractor and the
(inciudinu Employer, against liabilities for death of or injury to any person (other than as
Employer’s provided in Clause 24) or loss of or damage to any property other than the
Property) Works) arising out of the performance of the Contract, as provided in the details
of insurance referred to in Sub-Clause 21.3.
Clause 25

Evidence 25.1
and Terms of
Insurances

Adeguacy of 25.2
Insurances

Remedy on 25.3
Employer's
Failure to Insure

Compliance with 25.4
Paolicy Conditions

Delere the text of the Clause and substitute;

The insurance policies to be arranged by the Employer pursuant te Clauses 21 and
23 shall be consistent with the general terms described in the Tender and copies of
such policies shall when required be supplied by the Emplayer to the Contracror.

The Employer shall notify the insurers of changes in the nature, extent or
programme for execution of the Works and ensure the adequacy of the
insurances at all times in accordance with the terms of the Contract and shall,
when required, produce to the Contracior the insurance policies in force and the
receipts for payment of the premiums. No variations shall be made to the
insurances by the Einployer without the prior approval of the Contractor.

If and so far as the Emplayer fails to effect and keep in force any of the insurances
referred fo in Sub-Clause 25.1, then the Contractor may effect and keep in force
any such insurance and pay any premium as may be necessary for that purpose
and add the amount so paid to any monies due or to become due to the
Contractor, or recover the vame as.a debt due from the Employer.

in the event that the Comtractor or the Employer fails to comply with conditions
imposed by the insurance policies effected pursuant to the Comract, each shall
indemniyy the other against all losses and claims arising from such failure.

Clause 28
Sub-Clause 28.2 — Royvalties

For a Contract comprising dredging and reclamation work and for any other Contract
involving the dumping of materials the Sub-Clause may require to be varied.

EXAMPLE
Add second semence as foliows:

The Contractor shall also be liable for all pavmenmts or compensation, i any,
levied in relation to the dumping of part or all of any such materials.
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It is sometimes the case on dredging contracts for the Employer to bear the costs of
tonnage and other royalties, rent and other payments or compensation. If such
conditions are to apply, Sub-Clause 28.2 should be varied either by adding wording or by
deleting the existing wording and substituting new wording,.

Clause 31

Where the particular requirements of other contractors are known within reasonable
limits at the time of preparation of the Contract documents, details must be stated. The
Specification is usually the appropriate place to do so but, exceptionally, some reference
may be desirable in the Conditions. In that case, an additional Sub-Clause or Sub-Clauses
could be added to this Clause.

Clause 34

It will generally be necessary to add a number of Sub-Clauses, to take account of the
circumstances and locality of the Works, covering such matters as: permits and
registration of expatriate employees; repatriation to place of recruitment; provision of
temporary housing for employees; requirements in respect of accommodation for staff of
Employer and Engineer; standards of accommodation to be provided; provision of
access roads, hospital, school, power, water, drainage, fire services, refuse collection,
communal buildings, shops, telephones; hours and conditions of working; rates of pay;
compliance with labour legislation; maintenance of records of safety and health.

EXAMPLE SUB-CLAUSES ( to be numbered, az appropriate)

34. The Contractor shall pay ratcs of wages and observe conditions of labour not less
SJavourable than those established for the trade or industry where the work is
carried out. In the absence of any rates of wages or conditions of labour so
established, the Contracior shall pay rates of wages and observe conditions of
labour which are not less favourable than the general level of wages and
conditions observed by other employers whose general circumstances in the trade
or industry in which the Contractor is engaged are similar.

34.  The Contracior shall not recruit or attempr to recruit his staff and labour from
amongst persons i the service of the Employer or the Engineer.

34. The Contractor shall be responsible for the return to the place where they were
recruited or to their domicile of all such persons as he recruited and employed for
the purposes of or in connection with the Contract and shall maintain such
persons as are 1o be so returned in a suitable manner until they shall have left the
Site or, in the case of persons who are not nationals of and have been recruited
outside (insert name of country), shall Lave left (insert name of country).

34, Save insofar as the Contract otherwise provides, the Contractor shall provide and
maintain such accommodation and amenities as he may consider necessary for all
his staff and labour, employed for the purposes of or in connection with the
Contract, ircluding all fencing, water supply (both for drinking and other
purposes), el~ciricity supply, sanitation, cookhouses, fire prevention and
fire-fighting equipment air conditioning, cookers, refrigerators, furniture and
other requirements in connection with such accommodation or amenities. On
completion of the Contract, unless otherwise agreed with the Employer, the
temporary campsthousing provided by the Contractor shall be removed and the
site reinstated (o its origival condition, all to the approval of the Engineer.

Accident Prevention 34. The Contractor shall have on his staff at the Site an officer deaiing only with

Officer; Accidents

12

questions regarding the safety and protection against accidents of all staff and
labour. This officer shall be qualified for this work and shall have the authority o
issue instructions and shall take protective measures to prevent accidents.
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Due precautions shall be taken by the Contractor, and at his own cost, lo ensure
the safety of his staff and labour and, in collaboration with and to the
requirements of the local health authorities, to ensure that medical staff first aid
equipment and stores, sick bay and suitable ambulance service are available at the
camps, housing and on the Site at all times throughout the period of the Contract
and that suitable arrangements are made for the prevention of epidemics and for
all necessary welfare and hygiene requirements.

The Contractor shall at all times take the necessary precautions to protect all staff
and labour employed on the site from insect nuisance, rats and other pests and
reduce the dangers to health and the general nuisance occasioned by the same.
The Contractor shall provide his staff and labour with suitable prophylactics for
the prevention of malaria and take steps to prevent the formation of stagnant
pools of water. He shall comply with all the regulations of the local health
authorities in these respects and shall in particular arrange to spray thoroughly
with approved insecticide all buildings erected on the Site. Such treatment shall be
carried out at least once a year or as instructed by the Engineer, The Contractor
shall warn his staff and labour of the dangers of bilharzia and wild animals.

In the event of any outbreak of illness of an epidemic nature, the Contractor shall
comply with and carry out such regulations, orders and requirements as may be
made by the Government, or the local medical or sanitary authorities, for the
purpose of dealing with and svercoming the same.

The Contractor shall make all necessary arrangements for the transport, to any
place as required for burial, of any of his expatriate employees or members of
their families who may die in (insert name of country). The Contractor shall also
be responsible, to the extent required by the local regulations, for making any
arrangements with regard to burial of any of his local employees who may die
while engaged upon the Works.

The Contractor shall arrange for the provision of a sufficient supply of suitable
Jood at reasonable prices for all his staff. labour and Subcontractors, for
the purposes of or in connection with the Contract.

The Contractor shall, so far as is reasonably practicable, having regard to local
condiiions, provide on the Site an adequate supply of drinking and other water
Jor the use of his staff and labouer.

The Contractor shail not, otherwise than in occordance with the Statures,
Ordinances and Government Regulations or Orders for the time being in force,
import, sell, give, barter or otherwise dispose of any alcoholic liquor or drugs, or
permit or suffer any such importation, sale, gift, barter or disposal by his
Subcontractors, agents, staff or labour.

The Contractor shall not give, barter or otherwise dispose of to any person or
persons, any arms or ammunition of any kind or permit or suffer the same as
aforesaid.

The Contractor shall in all dealings with his staff and labour have due regard 1o
all recognised festivals, days of rest and religious or other customs.

The Contractor shali at all times take all reasonable precautions to prevent any
unlawful, riotous or disorderly conduct by or amongst his staff and labour and
for the preservation of peace and protection of persons and property in the
neighbourhood of the Works against the same.
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maintenance of partic
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218

es may be desirable to cover circumstances which require the
far records or the provision of certain specific reports.

UB-CLAUSES (to be numbered, as appropriate)

Records of Safety 35. The Contractor shall maintain such records and make such reports concerning

and Health safety, healt

and welfare of persons and damage to property as the Engineer
to time prescribe.

Reporting of 35. The Contraclor shall report to the Engineer details of any accident as soon as

Accidents possible afte
Contractor s
available me

Clause 40

For a Contract comp
be varied.

Sub-Clause 40.1 - Su

EXAMPLE
Delete parag

Sub-Clause 40.3 - Su
EXAMPLE

its occurrence. In the case of any fatality or serious accident, the
I, in addition, notify the Engineer immediately by the quickest
ns.

sing dredging and some types of reclamation work the Clause may
pension of Work

aph (c} and renumber paragraph (d) as (c).

pension Lasting more than 84 Days

In the first sentence delete the words “, (¢} or (d)” and substitute “or (c)”.

Clause 43

Suvb-Clause 43.1 — Time for Completion

Where completion i4

stated to be by a date and not within a period of time, the

Sub-Clause will require to be varied.

EXAMPLE

Delete the words, “within the time... such extended timne” and substitute “by the

date or dates|

stated in the Appendix to Tender for the whole of the Works or the

Section (as the case may be) or such later date or dates” .

Clause 45

For a Contract iocateg
or where a Contract ¢
continuous working, th

EXAMPLE
Delete Sub-C

Working Hours 45.1  Subject to 4
Contractor sk
on locally rec

The Contractor's opti
three words:

holidays or dq

id © FIDIC W87

in an isolated area, where environmental restrictions do not apply,
omprises work, such as dredging and reclamation, that may require
e Clause may be varied.

ause 45.1 and substitute:

ny prov.sion to the contrary contained in the Contract, the
wall have the oprion to work continuwously by day and by night and
ogiised days of rest.

on may be further extended by substituuing, in place of the last
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Clause 47

Where it is desired to make pfovision for the payment of a bonus or bonuses for early
completion, an additional Sub-Clause may be added.

in the case where a bonus is provided for early completion of the whole of the Works:

Bonus for 47.3
Completion

or

EXAMPLE SUB-CLAUSE

If the Contractor achieves completion of the Works prior to the time prescribed
by Clause 43, the Employer shall pay to the Contractor a sum of (insert figure) for
every day which shall elapse between the date stated in the Taking-Over
Certificate in respect of the Works issued in accordance with Clause 48 and the
time prescribed in Clause 43.

In the case where bonuses are provided for early completion of Sections of the Works and
details, other than the dates, are given in the Specification:

Bonus for 47.3
Completion

EXAMPLE SUB-CLAUSE

Sections are required to be completed by the dates given in the Appendix to
Tender in order that such Sections may be occupied and used by the Employer in
advance of the completion of the whole of the Works.

Details of the work required to be executed to entitie the Contractor to bonus
payments and the amount of the bonuses are stated in the Specification.

For the purposes of calculating bonus payments, the dates given in the Appendix.
to Tender for completion of Sections are fixed and, unless otherwise agreed, no
adjustments of the dates by reason of granting an extension of time pursuant tc
Clause 44 or any ather Clause of these Conditions will be allowed.

Issue of certificates by the Engineer that the Sections were satisfactory and
complete by the dates given on the certificates shall, subject to Clause 60, entitle
the Countractor to the bonus payments calculated in accordance with the
Specification.

Clause 48

Where it can be foreseen that, when the whole of the Works have been substantially
completed, the Contractor may be prevented by reasons beyend his control from carrying
out the Tests on Completion, an additional Sub-Clause may be added.

Prevention 48.5
from Testing

EXAMPLE SUB-CLAUSE

If the Contractor is prevented from carrving owt the Tests on Completion by ¢
cause for which the Employer or the Engineer or other cortractors employed by
the Employer are responsibie, the Employer shall be deemed tc have taken over
the Works on the date when the Tests on Completion would have been completed
but for such prevention. The Engineer shall issue a Taking-Over Certificate
accordingly. Provided always that the Works shall not be deemed to have been
taken over if they are not substanvially in accordance with the Contract.

If the Works are taken over under this Sub-Clause the Contractor shall
nevertheless carry out the Tesis on Completion during the Defects Liability
Period. The Engineer shall require the Tests to be carvied out by giving 14 days
notice.

Any additional costs to which the Contractor may be pui. in making the Tests on
Completion during the Defects Liability Period, shall be added to the Contract
Price.
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Clause 49

For a Contract which includes a high proportion of Plant, an additional Sub-Clause may
be necessary.

EXAMPLE SUB-CLAUSE
Extension of 49.5 The provisions of this Clause shall apply to all replacements or renewals of Plant
Defects Liability carried out by the Contractor to remedy defects and damage as if the
replacements and renewals had been taken over on the date they were completed.
The Defects Liability Period for the Works shall be extended by a period equal to
the period during which the Works cannot be used by reason of a defect or
damage. If only part of the Works is affected the Defects Liability Period shall be
extended only for that part. In neither case shall the Defects Liability Period
extend beyond 2 years from the date of taking over.

When progress in respect of Plant has been suspended under Clause 40, the
Contractor’'s obligations under this Clause shall not apply to anv defects
occurring more than 3 years after the Time for Completion established on the
date of the Letter of Acceptance.

For a Contract comprising dredging work an additional Sub-Clause may be added.

EXAMPLE SUB-CILLAUSE
No Remedying 49.5 Norwithstanding Sub Clause 49.2, the Contractor shall have no responsibility for

of Defects in the remedying of defects, shrinkages or other faults in respect of dredging work
Dredging Work after the date stated in the Taking-Over Certificate.
after Completion .
Clause 50

For a Coniract comprising dredging work and where the second Example Sub-Clause
49.5 has been adopted, an additional Sub-Clause shou!ld be added.

EXAMPLE SUB-CLAUSE
No Responsibility 50.2 Notwithstanding Sub-Clause 50.1, the Contractor shall have no responsibility 1o

for Cost of bear the cost of searching for any defect, shrinkage or oher fault in respect of
Searching of dredging work after the date stated in the Taking-QOver Certificate.
Dredging Work
Clause 51

Sub-Clause 51.1 —~ Variations

For a Contract comprising dredging and some types of reclamation work the Sub-Clause
may require to be varied.

EXAMPLE
Add final sentence as follows:

Provided also that the Contractor shall be under no obligation 10 execute any
variation which cannot be executed by the Contractor's Equipment being used or
to be used on the Works.
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Clause 52

Where provision is made in the Contract for payment in foreign currency, this Clause
may be varied.

Sub-Clause 52.1 — Valuation of Variations

EXAMPLE
Add final sentence as follows:

The agreement, fixing or determination of any rates or prices as aforesaid shall
include any foreign currency and the proportion thereof.

Sub-Clause 52.2 -Power of Engineer to Fix Rates
Add 10 first paragraph final sentence as follows:

The agreement or fixing of any rates or prices as aforesaid shall include any
Soreign currency and the proportion thereof.

Sub-Clause 52.3 — Variations Exceeding 15 per cent
Add final sentence as follows:

The adjustment or fixing of any sum as aforesaid shall have due regard to any
foreign currency included in the Effective Contract Price and the proportion
thereof.

Where it is required to place sorne limitation on the range of items for which the rates and
prices may be subject to review, the Clause may be varied.

Sub-Clause 52.2 — Power of Engincer to Fix Rates

EXAMPLE
Al the end of the first paragraph add:

Provided further that no change in the rate or price for any item contained.in the
Contract shall be considered unless such item accounts for an amounr more than
2 per cent of the Contract Price, and the actual quantity of work executed under
the item exceeds or falls short of the quantity set out in the Bill of Quantities by
mare thawn 25 per cent.

Clause 54

Where vesting of Contractor’s Equipment, Temporary Works and materials in the
Employer is required, additional Sub-Clauses may be added.

EXAMPLE WORUDING AND SUB-CLAUSES

Sub-Clauses 54.2 and 54.3 shall be renumbered as 54.3 and 54 4 and Sub-Clauses
54.4 to 54.8 shall be reviumbered as 54.6 ro 54.10. Add additional Sub-Clauses as
follows:

54.2 All Comtractor's Equipment, Temporary Works and materials owned by the
Comtractar, or by any company in which the Contractor has a controlling
interest, shall, when on the Site, be deemed to be the property of the Employcr.
Provided always that the vesting of svch nroperty in the Employer shall not
prejudice the right of the Contractor o the sole use of the said Contractor’s
Equipment, Temporary Works and materials for the purpose of the Works nor
shall it affect the Contractor's responsibility ta onerate and maintain the same
under the provisions of the Contract.

54.5  Upon the removal, with the consent of the Engineer under Sub-Clauses 54.1, of
any such Contractor’s Equipment, Temporary Works or materiols as have been
deemed 10 have become the property of the Employer under Sub-Clause 54.2, the
property therein shall be deemed to revest in the Contractor and, upon
completion of the Works, the property in the remainder of such Contractor’s
Equipment, Temporary Works and materials shall. subject to Clause 63, be
deemed to revest in tiie Contractor.

©FIDIC 1987 ' 17




222

Clause 60

Additional Sub-Clauses may be necessary to cover certain other matters relating to
payments.

Where payments are to be made in various currencies in predetermined proportions and
calculated at fixed rates of exchange the followmg 3 Sub-Clauses, which should be taken
together, may be added:

Currency 60.

of Account
and Rates
of Exchange

Payments to 60,

Contractor

Payments to  60.

Employer

EXAMPLE SUB-CLAUSES (tc be numbered, as appropriate)

The currency of account shall be the (insert name of currency) and for the
purposes of the Contract conversion between (insert name of currency) and other
currencies stated in the Appendix to Tender shall be made in accordance with the
Table of Exchange Rates in the Appendix to Tender. Conversion between the
currencies stated in such Table other than the (insert name of currency) shall be
made at rates of exchange determined by use of the relative rates of exchange
between such currencies and the (insert name of currency) set out therein.

All payments to the Contractor by the Employer shall be made ;

(a) in the case of paymeni(s) under Sub-Clause(s) 70.2 and (insert number of any
other applicable Clause), in (insert name of currencyfies);

(h) in the case of paymenis for certain provisional sum items excluded from the
Appendix to Tender, in the currencies and proportions applicable to these items
at the time when the Engineer gives instructions for the work covered by these
items {0 be carried out; and

{¢) in any other case, including Increase or Decrease of Costs under Sub-Clause
70.1. in the currencies and proportions stated in the Appendix 1o Tender as
applicable to such pavment provided that the proportions of currencies stated in
the Appendix to Tender may from time to time upon the application of either
party be varied as may be agreed.

All payments to the Employer by the Contractor including payments made by
way of deduction or set-off shall be made :

{a) in the case of credil(s) under Sub-Clause(s) 70.2 and (insert number of any
other applicable Clause) in (inser: name of currencylies);

(1) in the case of liquidated damages under Clause 47, in (insert name of
currencylies);

fc) in the case of reimbursement of any sum previously expended by the
Emplcyer, in the currency in which the sunt was expended by the Employer; and

(d) in any nther case, in such currency as may be agreed.

If the part pavable in a particular currency of any sum payable 1o the Contractor
is wholly or partly insufficient to satisfy by way of deduction or set-off a payment
due 1o the Employer in that currency, in accordance with the provisions of this
Sub-Clause, then the Employer may. if fte_so_desires make such deduction or
set-off wholly or partly as the case niay be from the balance of such sum payable
in othercurrencies.

Where ail payments are to he made in one currency the following Sub-Clause may be added:

Currency of  60.

Account
and Paymer:ts

EXAMPLE SUB-CLAUSE (to be numbered, as appropriate)

The currency of account shall be the (insert name of currency) and alf payments
made in accordance with the Contract shall be in (insert name of currency). Such
{insert name of currency), other than for local costs, shall be fully convertible.
The percentage of such payments attributed to local costs shall be as stated in the
Appendix to Tender.
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Where place of payment is to be defined the following Sub-Clause may be added:

EXAMPLE SUB-CLAUSE (to be numbered, as appropriate)

Place of Payment 60. Payments to the Contractor by the Employer shall be made into a bank account
nominated by the Contractor in the country of the currency of payment. Where
payment Is to be made in more than one currency separate bank accounts shall be
nominated by the Contractor in the country of each currency and payments shall
be made by the Employer accordingly.

Where provision is to be included for an advance payment the following Sub-Clause may
be added:

EXAMPLE SUB-CLAUSE (io be numbered, as appropriate)

Advance Payment 60. An advance payment of the amount stated in the Appendix to Tender shall,
Sotlowing the presemtation by the Contractor to the Employer of an approved
performance security in accordance with Sub-Clause 10.1 and ¢ Guarantee in
terms approved by the Employer for the full value of the advance payment, be
certified bv the Engineer for payment to the Contractor. Such Guaraniee shall be
progressively reduced by the amount repaid by the Contractor as indicated in
Interim Payment Certificates of the Engineer issued in accordance with this Clause.
The advance payment shall not be subject to retention. The advance payment shall be
repaid by wav of reduction in fiiterint Payment Certificates commencing with the next
certificate issued after the imal certified value of the Permanent Works and any
other items in the Bill of Quantities (excluding the deduction of retention) exceeds
(insert figure) per cent of the sunt stated in the Letter of Acceprance. The antount
of the reduction in each Interim Payment Certificate shall be one (insert fraction} of
the differerce bemween the total value of the Permunent Works and any other items in
the Bill of Quaniities (excluding the deduction of retention) due for certification
in sech Imiering Pavment Certificate and the said value in the last preceding Interim
Pavment Certificate wntil the advance payment has been repaid in full. Provided that
upan the issue of a Taking-Over Certificate for the whole of the Works or upon the
happening of any of the events specified in Sub-Clause 63.1 or termination under
Clanses 65, 66 or 69, the whole of the balance then outstanding shall immediately
hecame due and payable by the Contractor to the Emplover.

Clause 67

Where it is considered desirable to add to Sub-Clauses 67.3 piovisions with respect to the
number of arbitrators, the place of arbitration and the language of arbitration, the following
paragraphs may be added to Sub-Clause 67.3:

EXAMPLE
The arbitral tribunal shall consist of .. ... (a sole or three) arbitrator(s).
The place of arbitration shall be .. ... {city and couniry).

The fanguage of the arbitration shall be........

1t is desirable that the place of arbitraiion be situated in a state, other than that of the Employer
or the Conitractor, which has a modemn and liberal arbitration law and which has ratified a
bilateral or muliilateral convention {such as the 1958 New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards), or both, that would facilitate the enforcement
of an arbitra! award in the states of the parties to the Contract.

In the absence of stipulations as 1o the three above mentioned matters, (number of arbitrators,
place of arbitration and language of arbitration), the ICC wiil decide on the number of arbitrators
(typically three in any substantial construction dispute) and on the place of arbitration. The
arbitral tribunal will decide on the language of the arbitration if the parties cannot agree.

It may also be considered desirable in some cases for other parties to be joined into any
arbitration between the Employer and the Contractor, therzby creating a multi-party arbitration.
While thic may be feasible, multi-party arbiiration clauses require skillful draftmanship on a
case-by-case basis. No satisfactory standard form of multi-party arbitration clause for
international use has yet been developed.
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Where it is decided that a settlement of dispute procedure, other than that of the
Intemational Chamber of Commerce (ICC), should be used the Clause may be varied.

Sub-Clause 67.3 — Arbitration

EXAMPLE

Following paragraph (b), delete the words “shall be finally settled... International
Chamber of Commerce” and substitute “shall be finally settled under the
UNCITRAL Arbitration Rules as administered by (insert name of administering
authority)”. '

Where altemnatives to the ICC are considered care should be taken to establish that the
favoured alternative is appropriate for the circumstances of the Contract and that the
wording of Clause 67 is checked and amended as may be necessary to avoid any
ambiguity with the alternative, Care should be taken to define exactly how the arbitral tribunal
is to be appointed and, where appropriate, an appointing authority should be designated.

Clause 68

Sub-Clause 68.2 — Notice to Employer and Engineer
For the purposes of this Sub-Clause the respective addresses are:
{a) The Emp!ojer {insert address}
(b) Th:¢ Engineer (insert address)

The addresses should be inserted when the documents are being prepared prior to inviting
tenders.

Clause 69
Sub-Clause 69.1 — Default of Employer

Where the Employer is a government it may be considered appropriale to vary the
Sub-Clause.

EXAMPLE
Delete paragraph (¢} and renumber paragraph {(d) as ().

Where the terms of the Sub-Clause, when read in conjunction with Sub-Clause 69.3, are
in conflict with the law of the country the Sub-Clause may require to be varied. -

EXAMPLE
Delete “ar” ar the end of paragraph (c) and delete paragrapt: (d).

Clause 70

Three alternative methods of dealing with price adjustment arc given below.

The first alternative is suitabie where a contract i1s of short duration and no price
adjustment is to be made;

Sub-Clause 70.1—Increase or Decrease in Cost

EXAMPLE
Delete the 1ext of the Sub-Clause and substitute

Subject 1o Sub-Clause 70.2. the Contract Price shall not be subject to any
adjustment in respect of rise or fatl in the cost of labour, materials or any other
matters affecting the cost of execution of the Contract.

Sub-Clause 70.2—Subsequent Legislation

EXAMPLE
Delete the words *, other than under Sub-Clause 70.1, 7.

The second aiternative is suitable where price adjustment is to be made by establishing the
difference in cost between the basic price and the current price of local labour and
specified materials: :
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Sub-Clause 70.1—Increase or Decrease in Cost

EXAMPLE
Delete the text of the Sub-Clause and substitute

Adjustments to the Contract Price shall be made in respect aof rise or fall in the
cost of local labour and specified materials as set out in this Sub-Clause.
(a} Local Workmen

(i) For the purpose of this Sub-Clause:

“Local Workmen” means skilled, semi-skilled and unskilled workmen of ail
trades engaged by the Contracior on the Site for the purpose of or in
connection with the Contract or engaged full time by the Contractor off the
Site for the purpose of or in connection with the Contract (by way of
illustration bur not limitation: workmen engaged full time in any office, store,
workshop or quarry) ;

“Basic Rate” means the applicable basic minimum wage rate prevailing on the
date 28 days priov to the latest date for submission of tenders by reason of any
National or Staie Statute, Ordinance, Decree or other Law or any regulations
or bye-law of any local or other duly constituted authority, or in order to
conform with practice amaongst good emplaoyers generally in the area where the
Warks are to be carried out ; and

“Curvent Rate’” means the applicable basic minimum wage rate for Local
Workmen prevailing on any date subsequent to the dute 28 days prior to the
latest date set for submission of tenders by reason of any National or State
Statute, Ordinance, Decree or other Law or any regulation or bye-law of any
local or other duly constituted authority, or in order to conform with practice
omongst good employers genervally in the area where the vworks are to be carried
oul.

{ii) The adjustment to the Contract Price under the ierms of this Sub-Clause
shall be calcwlared by multiplying the difference between the Basic and Current
Rates for Local workmen by:

(a) the number of all hours actually worked, and

(b} in respect of those hours worked at overtime rates. by the product of the
number of said hours and the percentage addition required by the law to be
paid by the Cowtractor for overtime.

Such adjustment may be either an addition to or a deduction from the Contract
Price.

(iii) No other adiustment of the Contract Price on account of fluctuation in the
remuneration of Local Workmen shall be inade.

{h) Specified Materials

(i) For the purpose of this Sub-Clause:

“Specified Maierials” means the materials stated in Appendix (insert
reference} 1o Tender required on the Site for the execution and completion of
the Works;

“Basic Prices™ means the current prices for the specified materials prevatling
an the date 28 davs prior 1o the latest duate (for submission of tenders: and

“Current Prices”™ means the current prices for the specified materials prevailing
at any date subsequent 1o the date 28 davs prior 10 the latest daie for submission
of tenders.

(ii) The adjustment 1o the Contract Price under the terms of this Sub-Clause
shall he calérdated by applying the difference between the Basic and Current
Prices 1o the quantity of the appropriate Specified Material which is delivered
to the Site during the period for which the particular Current Price is effective.
Such adjustment may be either an addition to or a deduction from the Contract
Price.
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(tii) The Contractor shall use due diligence to ensure that excessive wastage of
the Specified Materials shall not occur. Any Specified Materials removed from
the Site shall be clearly identified in the records required under paragraph (d)
of this Sub-Clause.

(iv) The provisions of this Sub-Clause shall apply to fuels used in Contractor’s
Equipment engaged on the Site for the purposes of executing the Works,
including vehicles owned by the Contractor {(or hired by him under long term
arrangements under which the Contractor is obligated to supply fuel) engaged
in transporting any staff, labour, Contractor's Equipment, Temporary
Works, Plant or materials 1o and from the Site. Such fuels shall be clearly
identified in the records required under paragraph (d) of this Sub-Clause. The
provisions of this Sub-Clause shall not apply to any fuels sold or supplied 10
any employee of the Cantractor or to any person for use in any motor vehicle
not being used for the purposes of the Contract.

{v) The Contractor shail at all times have regard to suitable markets and shall,
whenever buying materials a variation in the cost of which would give rise to an
adjustment of the Contract Price under this Sub-Clause, be diligent to buy or
procure the same at the most economical prices as are consistent with the due
performance by the Contractor of his obligations under the Contract.

If at any time there shall have been any lack of diligence, default or negligence
on the part of the Contractor, whether in observing the above requirements or
otherwise, then, for the purposes of adjusting the Contract Price pursuant
hereto, no account shall be taken of any increase in cost which may be
attributable 1o such tack of diligence, default or negligence and the anount by
which any cost would have been decreased but for such lock of diligence,
default or negligence shall be deducted fron: the Contract Price.

(vi) No other adjustment to the Contract Price on account of fluctuation in the
cost of materials shall be made.

(¢) Overheads and Profits Excluded

In determining the amownt of any adjustment to the Contract Price pursuant to
this Sub-Clause no account shall be taken of any overheads or praofits.

(d) Notices and Records

The Contractor shall forthwith, upon the happening of anv event which may or
may be likely to give rise to adjustment of the Contract Price pursuant to this
Sub-Clause, give notice thereof 1o the Engineer and the Contractor shall keep
such books, accounts and other documents and records as are necessary ta enable
adjustment under this Sub-Clause to be made and shall, at the request of the
Engineer, furnish any invoices, accounts, documents or records so kept and such
other information as the Engineer may require.

() Adjusiment after Date of Completion

Adjustmentto the Contract Price, after the due date for completion of the whole
of the Waorks pursuant to Clause 43, or after the date of comypletion of the whole
of the Works certified pursuant to Clause 48, shall be 1.ade in cccordance with
Current Rates or Current Prices, as applicable, ruling at the due date for
completsion or the date siated in the Taking-Over Certificate, whichever is the
earfier.

(f} Determination of Adjustment to Contract Price

The amount of any adjustment 10 the Contract Price pursuant to this Sub-Clause
shall be determined by the Engineer in accordance with the foregoing rules.
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EXAMPLE APPENDIX TO TENDER
Jor use in conjunction with the second alternative.

SPECIFIED MATERIALS

MATERIAL  UNIT PRICEAND  TRANSPORT PRICE REMARKS
LOCATION  TOSITE DELIVERED
TO SITE

Bitumen

Diesel
Petral
Lubricants

Cement

Reinforcing
Steel

Explosives

NOTES:

1. The Contractor shall provide copies of quotations to substantiate all prices
included in the above iable.

2. All subsequent price substaniiation shall be from the same source as original
unless otherwise agreed by the Enginecr.

3. The Coniractor shall submit full explanation and provide substantiating
documentation for the mode of transport 1o Site he proposes. Only the proposed
documented mode of rransport shall guclify for price adjustment.

(Note: Materials stated in the Appendix to Tender should be those of which
subsiantial quantities are invalved.j

The third alternative is suitable where price adjustment is to be made through the
application of indices in a formula:

Sub-Clause 70.1 — Increase or Decrease in Cost

EXAMPLE
Delete the text of the § wh-Clause and substitute

(a) Adjustments to the Contract Price in respect of rise and fall in the cost of
labour and materials and other matiers affecting the cost of execution of the
Works shall be calculated for each monthly statement pursuant to Sub-Clause
60.1, the Statemen: ar Completion pursuant to Sub-Clause 60.5 and the Final
Statemeni pursuant to Sub-Claise 606 in accordance with the provisions ¢f this
Sub-Ciause if there shall be any changes in the following Index figures compiled
by (insert details of source of indices) and published by (insert details of
publication):

(i) the Index of the cost of Labour in{insert name of country),

(1i) the Index of the cast of (insert other factor, as relevant), or

(iii) the Index of the cost of tinsets uther facior, as refevant).
(b) For the purpose of this Suh-C lanse:

(i} "Base Index Figure” shall meun the index figure applicable on the date 28
davs prior to the latest date for submission of tenders. and

(if) “Current Index Figure” shall mean the index figure applicable on the last
day of the period 1o which the particular statement relates.

Provided that in respect of any work the value of which is included in any such
monthly statement (or Statement ai Completion or Final Statement) and which
was executed cfter the due date (or exiended daie) for completion of the whole
of the Works, pursuant to Clause 43. the Current Index Figure shall be the
index figure applicable on the dforesaid due date (or extended date) for
completion of the whole of the Works.

© FIDIC 1987 23




228
(iii) “Effective Value” shall be the difference between:
{a) The amount which is due to the Contractor under the provisions of

Sub-Clauses 60.2, 60.5 or 60.8 (before deducting retention and excluding
repayment of the advance payment) less any amounts for:

work executed under nominated Subcontracts
materials and Plant on the Site, as referred to in Sub-Clause 60.1 (c)

dayworks, variations or any other items based on actual cost or current
prices, and bonuses (if any)

adjustments under Clause 70,
and

(b) The amount calculared in accordance with (b) (iii) (a) of this Sub-Clause
and included in the last preceding statement.

{c) The adjustment to the Contract Price shallbe calculated by multiplying the
Effective Value by a Price Fluctuation Factor which shall be the net sum of the
products obtained by multiplying each of the proportions given in paragraph (d)
of this Sub-Clause by the following fraction:

Current Index Figure — Base Index Figure

Base Index Figure

calculated using the relevant index figures.

(d) For the purpose of calculating the Price Fluctuation Factor, the proportions
referreds 1o in paragraph (c) of this Sub-Clause shall (irrespective of the actual
constituents of the work) be as follows:
0. in respect of labour (and supervision) costs subject to adjustment by
reference to the Index referred to in (a) (i) of this Sub-Clause,
0. inrespect of by reference to the Index referred
to in {aj (it} of this Sub-Clause;
0. inrespectof by reference to the Index referred
to in {a) (iii} of ihis Sub-Clause;

0. in respect of all other costs which shall nor be subject to any adjusiment;
1.00 Total

{¢) Where the value of an Index is not known at the time of calculation, the latest
available value shall be used and any adjustment necessary shall he made in
subsequent monthly starements.

(Note; The number of indices included under (a) of this Sub-Clanse may be varied, if it is
determined that-a different-number of factors-should be separately identified, and in such
case (d) of this Sub-Clause must be altered to be consistent.)

Clause 72

Sub-Clause 72.2 — Currency Proportions
Where it is decided that the rate or rates of exchange shall be established from a source
other than the Central Bank of the country, the Sub-Clause may be varied.

EXAMPLE
Delete the words from “prevailing... " to the end of the sentence and substitute
“stated in the Appendix 1o Tender” .
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Clause 73 onwards

Where circumstances require, additional Clauses may be added.

EXAMPLE CLAUSES (to be numbered, starting with Clause 73, as appropriate).

Where the law applicable to the Contract does not cover bribery, the following example
Clause may be added.

.1

If the Contractor or any of his Subcontractors, agents or servants offers to give
or agrees o offer or give 1o any person, any bribe, gift, gratuity or commission as
an inducement or reward for doing or forbearing to do any action in relation to
the Contract or any other contract with the Employer or for showing or
forbearing to show favour or disfavour to any person in relation to the Contract
or any other coniract with the Employer, then the Employer may enter upon the
Site and the Works and terminate the employment of the Contractor and the
provisions of Clause 63 hereof shall apply as if such entry and termination had
been made pursuwant to that Clause.

Where circumstances require that particular confidentiality is observed, the following
example Clause may be added.

.1

The Coniractor shall treat the details of the Contract as private and confidential,
save in so far as may be necessary for the purposes thereof, and shall nor publish
or disclose the same or any particulars thereof in any trade or technical paper or
elsewhere withaut the previous consent in writing of the Emplover or the
Engincer. If any dispute arises as to the necessity of any publication or disclosure
for the purpase of the Contract the same shall be referred to the Employer whose
determination shall be final.

Where the Contract is being financed wholly or in pari by an international financiai
institution whose rules or policies require a restriction on the use of the funds provided, the
following example Clause may be added.

.1

The Contractor shall not make any expenditures for the purpose of the Contract
in the tervitories of any couniry which is not a member of (insert name of
international financial institution) nor shall he make any expenditure for goods
produced in or services supplied from such territories.

Where the Contractor may be a joint venture, the following example Clause may be

added.

T

If the Contractor is a joini veniure of two or more persons, all suck persons shall
be joimly and severally hound to the Employer for the fulfilment of the terms of
the Contract aad shall designate one of such persons to act as leader with
authority to bind the joint vemwre. The composition or the constitution of the
Joint venture shall not be altered withowt the prior consent of the Emplover.

©FIDIC 1987 25
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CONDITIONS OF PARTICULAR APPLICATION

Index

Access to Data

Accident Prevention Officer
Accidents, Reporting of
Additional Clauses
Alcohotic Liquor
Arbitration

Arms and Ammunition

Bonus for Completion
Boreholes and Exploratory Excavation
Burial of the Dead

Cash Flow Estimate to be Submitted

Changes in Cost and Legislation

Conditions of Labour and Rates of Wages
Contract Agreement

Contractor's Equipment, Insurance of
Contractor's Representative, Language Abitity of
Currency of Account and Rates of Exchange
Currency Proportions

Data. Access to

Default of Employer

Disorderly Conduct |+
Documents, Order of Precedence
Drugs

Emplayer, Name and Address

Employment of Local Personnel
Employment of Persons in Service of Others
Engineer, Name and Address

Engineer’s Duties

Envivonment, Protection of

Epidemics :

Exploratory Excavation and Bereholes
Extension ef Defects Liability

Facilities for Other Contractors
Festivals and Religious Customs
Foodstw(fs, Supply of

Health and Safety of Staif and Labour
Housing for Labour

Inspection of Site
insurance of the Works ana Contractor’s Equipment
Insurances Arranged by the Employer

Interpreter 10-be made Available

Labour, Conditions of and Rares of Wages
Labour, Health and Safety

Labour, Housing for

Labour, Rates of Wages and Conditions

Labour, Repatriation of

Labour, Special Provision for

Language, Ability of Contractor's Representative
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Language, Ability of Superintending Staff
Language, Ruling

Language/s

Law Applicable

Local Personnel, Employment of

Measures Against Insect and Pest Nuisance

No Remedying of Defects in Dredging Work after Completion
No Responsibility for Cost of Searching of Dredging Work
Noi Foreseeable Physical Obstructions or Conditions

Notice to Employer and Engineer

Qiher Contractors, Facilities for
Other Conteactors, Cpportunities for

Paymeats to Contracior

Payments to Employer

Performance, Example of Security Bond for
Performance Guaraniee, Example
Performance Security

Performance Security, Source of

Physical Conditions or Obstructions, Not Foresceable
Place of Payment

Power of Engineer 1o Fix Rates

Prevention from Testing

Programme to be Submuited

Protection of the Environment

Rates of Exchange

Rates of Wages and Conditions of Labour

Records of Safety and Health

Religious Customs and Festivals

Repatriation of Labour

Reporting of Accidents }

Revesting and Removal of Contractor's Equipment,
Temporary Works and Materials

Royalties

Safety, Security and Protection of the Environment
Security, Safety and Pralection of the Environment
Site, Inspection of

Source of Performance Security

Staff, Health and Safety of

Submission of Cash Flow Estimate

Submission of Programme

Superintending Staff, Language Ability of

Supply of Foodstu(is

Supply of Waler

Surety Bond for Performance, Example of
Suspension of Work

Testing, Prevention from
Time for Completion

Valuation of Variations

Variations

Variations Exceeding 15 per cent

Vesting of Contractor's Equipment. Temporary Works and Materials

Water, Supply of

Working Hours
Works, Insurance of
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EDITORIAL AMENDMENTS IN 1988 e

Following publication in 1987 of the Fourth Edition of the Conditions of
Contract for Works of Civil Engineering Construction, a aumber of editorial
amendments were agreed by FIDIC. The amendments have been incorporated

during reprinting in 1988 and the list below clarifies the differences between the
1988 reprint and the original document.

Clause 9. The words “as stated in Sub-Clause 9.1 of Part 1 of these Conditions”
have been added (o the final line of the first paragraph.

Sub-Clause 12.2, A comma has been moved from after the word “words” to
immediately before the word “other”. The word “Site” has been capitalised,

Example performance guarantee. A comma previously appeared between the
words “and” and “complete” in the third line of the paragraph beginning
“Whereas” .

The fifth line of the paragraph beginning “Now the Condition . . ." previously
read “. . . default by the Contract...”

Sub-Clause 21.3. (b} (ii). A full stop has been inserted following “50".

Sub-Clause 34. Repatriation of Labour. A comma has been inserted between the
words “country)” and “shall”.

Sub-Clause 34. Epidemics. The word “Contractor” has been capitalised in the first
line.

Sub-Clause 34, Alcoholic Liquor or Drugs. The word *Contractor” has been
capitalised in the first line.

Sub-Clause 40.3. This was previously incorrectly listed as 4(.2.

Sub-Clause 49.5. The last line of the first paragraph previously read * . . . exiend
beyond 730 days”.

Sub-Clause 67.3. The word *a” previously appeared before the bracket on the
penultimate line of the Example.

Sub-Clause 70.2. A comma has been moved from after the word “words” to
nmmediately before the word “other™.
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FURTHER AMENDMENTS IN 1992

The following amendments have been made to the 1988 reprint of the Fourth Edition.
Inaddition, some minorchanges in the use of punctuation marks (commas, semicolons,
colons and stops), as well as the use of the words “or” and “and” have been introduced
to attain uniformity in the style of all Clauses. These minor changes which improve
the style, but which have no effect on the meaning of Clauses, have not been
listed below.

The words “Index” and “Editorial Amendments™ have been added at the bottom of the
page.

INTRODUCTION. The words “, subject to minor modifications™ have been added,
and the word “ equally” changed io read “also”™.

Sub-Clause 1.1. In the last sentence, the words “for example the name of an
International Financing Institution (IF1)” have been deleted.

Clause 9. In the first paragraph the words “of Part I”” have been added. In the second
paragraph “1” has been corrected to read “I”.

Clause 12. Sub-Clause 12.2. In the title the word “Adverse” has been changed 1o read
“Not Foreseeable” (also amended in the Contents and the Index).

Sub-Clause 21,1, sub-para (a). The words “(the term “cost” in this context shall include
profit)"” have been added.

Example Sub-Clause for Supply of Foodstuffs. The words “staff and labour. or his
Subcontraciors” have been changed to read “ staff, labour and Subcontractors™

Example Sub-Ciause for Advance Payment. The words "interim certificate™ have been
changed to read “Interim Payment Certificate”, in both the singular and plural.

Clause 67. The first four paragraphs of the commentary have been added.
Sub-Clause 70.1. In the formula, the word “Based™ has been correctled to read “"Base™.

Example Clause for Bribes. The word “Sub-contractors™ has been corrected 1o read
“Subcontractors”.

Example Clause for Details to be Confidential. In the sixth line, the words *‘the decision
of have been deleted. [n the seventh lire, the word “award”™ has been changed to read
“determination” i

Example Clause for Expediture Restricted. In the commentary and text, the leading
capital letters on the words “International Financing Institutions” have been changed
to smalil letters. In the commentary, the word “Articles™ has been changed toread “"rules
or policies™. In the third tine, the word *“not” has been coirecied to read “nor’.

EDITORIAL AMENDMENTS (1988).Inthe lastitem, the words “Line 217" have been
corrected to read “Page 217

© FIDEC 1947
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NMANUIN .

THE 1998 RULES OF ARBITRATION OF THE
INTERNATIONAL CHAMBER OF COMMERCE

A. Introductory provisions

Article 1 International Court of Arbitration

1. The International Court of Arbitration (“the Court”) of the International
Chamber of Commerce (“the ICC”) is the arbitration body attached to the ICC. The
statutes of the Court are set forth in Appendix |. Members of the Court are appointed by
the Council of the ICC. The function of the Court is to provide for the settlement by
arbitration of business disputes of an international character in accordance with the
Rules of Arbitration of the International Chamber of Commerce (“the Rules”). It so
empowered by an arbitration agreement, the Court shall also provide for the settlement
by arbitration in accordance with these Rules of business disputes not of an international
character.

2. The Court does not itself settle disputes. It has the function of ensuring the
application of these Rules. It draws up its own Internal Rules (Appendix I1).

3. The Chairman of the Court, or in the Chairman’s absence or otherwise at his
request, one of its Vice Chairmen shall have the power to take urgent decisions on
behalf of the Court, provided that any such decision is reported to the Court at its next
session.

4. " As provided of in its Internal Rules, the Court may delegate to one or more

"ICC Rules of Arbitration(1998) UCC /rykes if Conciliation (1988),ICC Publication
No. 581_ISBN 9 2842 1239 1 (E): ISBN 9 8422 1239 (F). Published in its offical English version
by the International Chamber of Commerce. Copyright@ 1997_International Chamber of
Commerce (ICC), Paris. Available from: The ICC Court of Arbitration, 38 Count Albert ler. ,
75008 Paris, France.
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committees composed of its members the power to take certain decisions, provided that

any such decision is reported to the Court at its next session.

5. The Secretariat of the Court (“the Secretariat”) under the direction of its
Secretary General (“the Secretary General”) shall have its seat at the headquarters of

the ICC.

Article 2 Definitions
In these Rules:

(i) “Arbitral Tribunal” includes one or more arbitrators.

(ii) “Claimant" includes one or more claimants and "Respondent" includes
one or more respondents, as the case may be.

(iii) “Award” includes, inter alia, an interim, partial or final Award.

Article 3 Written Notifications or Communications; Time Limits

1. All pleadings and other written communications submitted by any party, as
well as all documents annexed thereto, shall be supplied in 'a number of copies
sufficient to provide one copy for each party, plus one for each arbitrator, and one for
the Secretariat. A copy, of any communication from the Arbitral Tribunal to the parties
shall be sent to the Secretariat.

2. All notifications or communications from the Secretariat and the Arbitral
Tribunal shall be made to the last address of the party or its representative for whom the
same are intended, as notified either by the party in"question or by the other party. Such
notification or communication may be made by delivery against receipt, registered post,
courier, facsimile transmission, telex, telegram or any other means of telecommunication
that provides a record of the sending thereof.

3. A notification or communication shall be deemed to have been made on the
day it was received by the party itself or by, its representative, or would have so been
received if made in accordance with the preceding paragraph.

4. Periods of time specified in, or fixed under the present Rules, shall start to
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run on the day following the date a notification or communication is deemed to have
been made in accordance with the preceding paragraph. When the day next following
such date is an official holiday or a non business day in the country where the
notification or communication is deemed to have been made, the period of time shall
commence on the first following business day. Official holidays and non-business days
are included in the calculation of the period of time. If the last day of the relevant period
of time granted is an official holiday or a nonbusiness day in the country where the
notification or communication is deemed to have been made', the period or time, shall

expire at the end of the first following business day.

B. Commencing the arbitration

Article 4 Request for Arbitration

1. A party wishing to have recourse to arbitration under these Rules shall
submit its Request for Arbitration (“the Request”) to the Secretariat, which shall notify the
Claimant and Respondent of the receipt of the Request and the date of such receipt.

2. The date when the Request is received by the Secretariat shall, for all
purposes, be deemed to be the date of the commencement of the arbitral proceedings.

3. The Request shall, inter alia, contain the following information:

(a) the name in full, description and address of each of the parties;

(b) a description of the nature and circumstances of the dispute
giving rise to the claims;

(c) a statement of the relief sought, including, to the extent possible,
an indication of any. amounts claimed;

(d) the relevant agreements and, in particular the arbitration
agreement;

(e) all relevant particulars concerning the number of arbitrators and
their choice in accordance with the provisions of Articles 8, 9 and 10, and any
nomination of an arbitrator required thereby; and

(f) any comments as to the place of arbitration, the applicable rules of
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law and the language of the arbitration.

4. Together with the Request, the Claimant shall submit the number of copies
thereof required by Article 3(1) and shall make the advance payment on administrative
expenses required by Appendix HI (Arbitration Costs and Fees) in force on the date the
Request is submitted. In the event that the Claimant fails to comply with either of these
requirements, the Secretariat may fix a time limit within which the Claimant must comply,
failing which the file shall be closed without prejudice to the right of the Claimant to
submit the same claims at a later date in another Request.

5. The Secretariat shall send a copy of the Request and the documents
annexed thereto to the Respondent for its Answer to the Request once the Secretariat
has sufficient copies of the Request and the required advance payment.

6. When a party submits a Request in connection with a legal relationship in
respect of which arbitration proceedings between the same parties are already pending
under these Rules, the Court may, at the request of a party, decide to include the claims
contained, in the Request in the pending proceedings provided that the Terms of
Reference have not yet been signed or approved by the Court. Once the Terms of
Reference have been signed or approved by the Court, claims may only be included in

the pending proceedings subject to the provisions of Article 19.

Article 5 Answer to the Request; Counterclaims
1. Within 30 daysfrom the receipt of the Request from the Secretariat, the
Respondent shall file an Answer ("the Answer") which shall, inter alia, contain the

following information:

(a) its name in full, description and address;

(b) its comments as to the nature and circumstances of the dispute
giving rise to the claim(s);

(c) its response as to the relief sought;

(d) any comments concerning the number of arbitrators and their
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choice in light of the Claimant's proposals and in accordance with the
provisions of Articles 8, 9 and 10, and any nomination of an arbitrator required thereby;
and

(e) any comments as to the place of arbitration, the applicable rules of

law and the language of the arbitration.

2. The Secretariat may grant the Respondent an extension of the time for filing
the Answer, provided the application for such an extension contains the Respondent's
comments, concerning the number of arbitrators and their choice, and where required
by Articles 8, 9 and 10, the nomination of an arbitrator. If the Respondent fails to do so,
the Court shall proceed in accordance with these Rules.

3. The Answer shall be supplied to the Secretariat in the number of copies
specified by Article 3(1).

4. A copy of the Answer and the documents annexed thereto shall be
communicated by the Secretariat to the Claimant.

5. Any counterclaims made by the Respondent shall be filed with its

Answer and shall provide:

(a) a description of the nature and circumstances of the dispute
giving rise to the counterclaims; and
(b) astatement of the relief sought including, to the extent possible, an

indication of any amounts counterclaimed.

6. The Claimant shall file a Reply to any counterclaim within 30 days from the
date ‘of receipt of the counterclaim communicated by the Secretariat. The Secretariat

may grant the Claimant an extention of time for filing the Reply.

Article 6 Effect of the Arbitration Agreement

1. Where the parties have agreed to submit to arbitration under the Rules, they
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shall be deemed to have submitted ipso facto to the Rules in effect on the date of
commencement of the arbitration proceedings, unless they have agreed to submit to the
Rules in effect on the date of their arbitration agreement.

2. If the Respondent does not file an Answer, as provided by Article 5, or if any
party raises one or more pleas concerning the existence, validity or scope of the
arbitration agreement, the Court may decide, 'Without. prejudice to the admissibility or
merits of the plea or pleas, that the. arbitration shall proceed if it is prima facie satisfied
that an arbitration agreement under the Rules may exist. In such a case, any decision as
to the jurisdiction of the Arbitral Tribunal shall be taken by the Arbitral Tribunal itself. If
the Court is not so satisfied, the parties shall be notified that the arbitration cannot
proceed. In such a case, any party' retains the, right to ask any court having jurisdiction
whether or not there is a binding arbitration agreement.

3. If any of the parties refuses or fails to take part in the arbitration or any
stage thereof, the arbitration shall proceed notwithstanding such refusal or failure.

4. Unless otherwise agreed, the Arbitral Tribunal shall not cease to have
jurisdiction by reason of any claim that the contract is pull and void or allegation that it is
non-existent provided that the Arbitral Tribunal upholds the validity of the arbitration
agreement. The Arbitral Tribunal shall continue to have jurisdiction to determine the
respective rights of the parties and to adjudicate their claims and pleas even though the

contract itself may be non-existent or null and void.

C. THE Arbitral TRIBUNAL

Article 7 General Provisions

1. "Any arbitrator must be and remain independent of the parties involved in the
arbitration.

2. Before appointment or confirmation, a prospective arbitrator shall sign a
statement of independence and disclose in writing to the Secretariat any facts or
circumstances which might be of such a, nature as to call into question the arbitrator's
independence in the eyes of the parties. The Secretariat shall provide such information

to the parties in writing and fix a time-limit for any comments from them.
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3. An arbitrator shall immediately disclose in writing to the Secretariat and to
the parties any facts or circumstances of a similar nature which may arise during the
arbitration.

4. The decisions of the Court as to the appointment, confirmation, challenge or
replacement of an arbitrator, shall be final and the reasons for such decisions shall not
be communicated.

5. By accepting to serve, every arbitrator undertakes to carry out his
responsibilities in accordance with these Rules.

6. Insofar as the parties have not provided otherwise, the Arbitral Tribunal

shall be constituted in accordance with the A pro, 8, 9 and 10.

Article 8 Number of Arbitrators

1. The disputes shall be decided by a sole arbitrator or, by three arbitrators.

2. Where the parties have not agreed upon the number of, OM the Court shall
appoint a sole arbitrator, save where it appears to the Court that the dispute is such as
to warrant the appointment of three arbitrators. In such case, the Claimant shall
nominate an arbitrator within a period of 15 days from the receipt of the notification of
the decision, of the Court, and the Respondent shall nominate an arbitrator within a.
period of 15 days from the receipt of the notification of the nomination made by the
Claimant.

3. Where the parties have agreed that the dispute shall be settled by a sole
arbitrator, they may, by agreement, nominate the sole arbitrator' for conformation. If the
parties fail so to nominate a sole arbitrator within 30 days from the date when the
Claimant's Request for Arbitration has-been received by the other party, or within such
additional time as may be allowed by the Secretariat, the sole arbitrator shall be
appointed by the Court.

4. Where the dispute is to be referred to three arbitrators, each party shall
nominate in the Request and the Answer, respectively, one arbitrator for confirmation by
the Court. If a party fails to nominate an arbitrator, the appointment shall be made by the
Court. The third arbitrator, who will act as chairman of the Arbitral Tribunal, shall be

appointed by the Court, unless the parties have agreed upon another procedure for
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such appointment, in which case the nomination win be subject to confirmation pursuant
to Article 9. Should such procedure not result in a nomination within the time-limit fixed

by the parties or the Court, the third arbitrator shall be appointed by the Court.

Article 9 Appointment and Confirmation of the Arbitrators

1. In confirming or appointing arbitrators, the Court shall have regard to the
prospective arbitrator's nationality, residence and other relationships with the countries of
which the parties or the other arbitrators are nationals and the prospective arbitrator's
availability and ability to conduct the arbitration in accordance with these Rules. The same
shall apply where the Secretary General confirms arbitrators pursuant to Article 9(2).

2. The Secretary General may confirm as co-arbitrators, sole arbitrators and
chairmen of Arbitral Tribunals persons nominated by the parties or pursuant to their
particular agreements, provided they have filed a statement of independence without
qualification or a qualified statement of independence has not given rise to objections.
Such confirmation shall be reported to the Court at its next session. If the Secretary
General considers that a co-arbitrator, sole arbitrator or chairman of an Arbitral Tribunal
should not be confirmed, the matter shall be submitted to the Court.

3. Where the Court is to appoint a sole arbitrator or the chairman of an Arbitral
Tribunal, it shall make the appointment upon a proposal of a National Committee of the
ICC that it considers to be appropriate. If the Court does not accept the proposal made,
or if the National Committee fails to make the proposal requested within the time-limit
fixed by the Court, the Court may.repeat its request or may request a proposal from
another National Committee that it considers appropriate.

4. Where the Court considers that the circumstances so demand, it may
choose the sole arbitrator or the chairman of the Arbitral Tribunal from a country where
there is no National Committee, provided that neither of the parties objects within the
time-limit fixed by the Court.

5. The sole arbitrator or the chairman of the Arbitral Tribunal shall be of a
nationality other than those of the parties. However, in suitable circumstances and

provided that neither of the parties objects within the time-limit fixed by the Court, the
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sole arbitrator or the chairman of the Arbitral Tribunal may be chosen from a country of
which, any, of the parties is a national.

6. Where the court is to appoint an arbitrator on behalf of a party which has
failed to nominate one, it shall make the appointment upon a proposal of the National
Committee of the country of which that party is a national. If the Court does not accept
the proposal made, or if the National Committee fails to make the proposal requested
within the time-limit fixed by the Court, or if the country of which the said party is a
national has no National Committee, the Court shall be at liberty to choose any person
whom it regards as suitable. The Secretariat shall inform the National Committee, if one

exists, of the country of which such person is a national.

Article 10 Multiple Parties

1. Where there are multiple parties, whether as Claimant or as Respondent, and
where the dispute is to be referred to three arbitrators, the multiple Claimants, jointly,
and the multiple Respondents, jointly, shall nominate an arbitrator tor confirmation
pursuant to Article 9.

2. Inthe absence of such a joint nomination and where all parties are unable to
agree to a method for the constitution of the Arbitral Tribunal, the Court may appoint
each member of the Arbitral Tribunal and shall designate one of them to act as
chairman. In such case, the Court shall be at liberty to choose any person whom it
regards as suitable to act as arbitrator, applying Article 9 when it considers this

appropriate.

Article 11 Challenge of Arbitrators

1. A challenge of an arbitrator, whether for an alleged lack of independence or
otherwise, shall be made by the submission to the Secretariat of a written statement
specifying the facts and circumstances on which the challenge is based.

2. Forachallenge to be admissible, it must be sent by a party either within 30
days from receipt by that party of the notification of the appointment or confirmation of

the arbitrator, or within 30 days from the date when the party making the challenge was
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informed of the facts and circumstances on which the challenge is based if such date is
subsequent to the receipt of such notification.

3. The Court shall decide on the admissibility, and, at the same time, if
necessary, on the merits of a challenge after the Secretariat has afforded an opportunity
for the arbitrator concerned, the other party or parties and any other members of the
Arbitral Tribunal, to comment in writing within a suitable period of time. Such comments

shall be communicated to the parties and to the arbitrators.

Article 12 Replacement of Arbitrators

1. An arbitrator shall be replaced upon his death, upon the acceptance by the
Court of the arbitrator's resignation, upon acceptance by the Court of a challenge or
upon the request of all the parties.

2. An arbitrator shall also be replaced on the Court's own initiative when it
decides that he is prevented de jure or de facto from fulfilling his functions, or that he is
not fulfilling his functions in accordance with the Rules or within the prescribed
time-limits.

3. When, on the basis of information that has come to its attention, the Court
considers applying Article 12(2), it shall decide on the matter after the arbitrator
concerned, the parties and any other members of the Arbitral Tribunal have had an
opportunity to comment in writing within a suitable period of time. Such comments shall
be communicated to the parties and to the arbitrators.

4. When an arbitrator is to be replaced, the Court has discretion to decide
whether or not to follow the original nominating process. Once reconstituted, and after
having invited the parties to comment, the Arbitral Tribunal shall determine if and to what
extent prior proceedings shall be repeated before the reconstituted Arbitral Tribunal.

5. Subsequent to the closing of the proceedings, instead of replacing an
arbitrator who has died or been removed by the Court pursuant to Articles 12(1) and 12
(2), the Court may decide, when it considers it appropriate, that the remaining arbitrators
shall continue the arbitration. In making such determination, the Court shall take into
account the views of the remaining arbitrators and of the parties and such other matters

that it considers appropriate in the circumstances.
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D. The arbitral proceedings

Article 13 Transmission of the File to the Arbitral Tribunal

The Secretariat shall transmit the file to the Arbitral Tribunal as soon as it has
been constituted, provided the advance on costs requested by the Secretariat at this

stage have been paid.

Article 14 Place of the Arbitration

1. The place of the arbitration shall be fixed by the Court unless agreed upon
by the parties.

2. The Arbitral Tribunal may, after consultation with the parties, conduct
hearings and meetings at any location it considers appropriate unless otherwise agreed
by the parties.

3. The Arbitral Tribunal may deliberate at any location it considers appropriate.

Article 15 Rules Governing the Proceedings

1. The proceedings before the Arbitral Tribunal shall be governed by these
Rules and, where these Rules are silent by any rules which the parties or, failing them,
the Arbitral Tribunal may settle on whether or not reference-is thereby made to the rules
of procedure of a national law to be applied to the arbitration.

2. Inall cases, the Arbitral Tribunal shall act fairly and impartially and ensure

that each party has a reasonable opportunity to present its case.

Article 16 Language of the Arbitration

In the absence of an_agreement by the parties, the Arbitral Tribunal shall
determine the language or languages ‘of the arbitration, due regard being given to all

relevant circumstances, including the language of the contract.

Article 17 Applicable Rules of Law

1. The parties shall be free to agree upon the rules of law to be applied by the
Arbitral Tribunal to the merits of the dispute. In the absence of any such agreement, the

Arbitral Tribunal shall apply the rules of law which it determines to be appropriate.
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2. In all cases the Arbitral Tribunal shall take account of the provisions of the
contract and relevant trade usages.
3. The Arbitral Tribunal shall assume the powers of an amiable compositeur or

decide ex aequo et bono only if the parties have agreed to give it such powers.

Article 18 Terms of Reference; Procedural Timetable

1. As soon as it has received the file from the Secretariat, the arbitral
Tribunal shall draw up, on the basis of documents or in the presence of the parties and
in the light of their most recent submissions a document defining its Terms of Reference.

This document shall include tile following particulars:

(a) the full names and descriptions of the parties;

(b) the addresses of the parties to which notifications and
communications arising in the course of the arbitration may be made;

(c) a summary of the parties' respective claims and of the relief
sought by each party with an indication to the extent possible of the amounts claimed or
counterclaimed,

(d) unless the Arbitral Tribunal considers it inappropriate, a list of
issues to be determined,

(e) the full names, descriptions and addresses of the arbitrators;

(f) the place of the arbitration; and

(f) particulars of the applicable procedural rules and, if such is the
case, reference to the power conferred upon the Arbitral Tribunal to act as amiable

compositeur or to decide ex aequo et -bono.

2. The Terms of Reference shall be signed by the parties and the Arbitral
Tribunal. Within two months of the date on which the file has been transmitted to it, the
Arbitral Tribunal shall transmit to the Court the Terms of Reference signed by it and by
the parties. The Court may extend this time-limit pursuant to a reasoned request from the
Arbitral Tribunal or on its own initiative if it decides it is necessary to do so.

3. If any of the parties refuses to take part in the drawing up of the Terms of
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Reference or to sign the same, they shall be submitted to the Court for approval. When
the Terms of Reference are signed in accordance with Article 18(2) or approved by the
Court, the arbitration shall proceed.

4. When drawing up the Terms of Reference, or as soon as possible thereafter,
the Arbitral Tribunal, after having consulted the parties, shall establish in a separate
document a provisional timetable that it intends to follow for the conduct of the
arbitration and communicate it to the Court and the parties. Any subsequent
modifications of the provisional timetable shall be communicated to the Court and the

parties.

Article 19 New Claims

After the Terms of Reference have been signed or approved by the Court, no
party shall make new claims or counterclaims which fall outside the limits of the Terms of
Reference unless it has been authorised to do so by the Arbitral Tribunal, which shall
consider the nature of such new claims or counterclaims, the stage of the arbitration

and, other relevant circumstances.

Article 20 Establishing the Facts of the Case

1. The Arbitral Tribunal shall proceed within as short a time as possible to
establish the facts of the case by all appropriate means.

2. After studying the written submissions of the parties and all documents relied
upon, the Arbitral Tribunal shall hear the parties together in person if any of them so
requests or, failing such a request, it may of its own motion decide to hear them.

3. The Arbitral Tribunal may decide to hear witnesses, experts appointed by the
parties or any other person, inthe presence of the, parties, or in theirabsence they have
been duly summoned.

4. The Arbitral Tribunal, after having consulted the parties, may appoint one or
more experts, define their terms of reference and receive their reports. At the request of
a party, the parties shall be given the opportunity to question at a hearing any such
expert appointed by the Tribunal.

5. At any time during the proceedings, the Arbitral Tribunal may summon any
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party to provide additional evidence.

6. The Arbitral Tribunal may decide the case solely on the documents
submitted by the parties unless any of the parties requests a hearing.

7. The Arbitral Tribunal may take measures for protecting trade secrets and

confidential information.

Article 21 Hearings

1. When a hearing is to be held, the Arbitral Tribunal, giving reasonable notice,
shall summon the parties to appear before it on the day and at the place fixed by it.

2. If any of the parties, although duly summoned, fails to appear without valid
excuse, the Arbitral Tribunal shall have the power to proceed with the hearing.

3. The Arbitral Tribunal shall be in full charge of the hearings, at which all the
parties shall be entitled to be present. Save with the approval of the Arbitral Tribunal and
the parties, persons not involved in the proceedings shall not be admitted.

4. The parties may appear in person or through duly authorised

representatives. In addition, they may be assisted by advisers.

Article 22 Closing of the Proceedings

1. When it is satisfied that the parties have had a reasonable opportunity to
present their cases, the Arbitral Tribunal shall declare the proceedings closed.
Thereafter, no further submission or argument may be made, or evidence produced,
unless requested or authorised by the Arbitral Tribunal.

2. When the Arbitral Tribunal has declared the proceedings closed, it shall
indicate to the Secretariat an approximate date by which the draft Award will be
submitted to the Court for approval pursuant to Article 27. Any postponement of that

date shall be communicated to the Secretariat by the Arbitral Tribunal.

Article 23 Conservatory and Interim Measures

1. Unless the parties have other wise agreed, as soon as the file has been
transmitted to it, the Arbitral Tribunal may, at the request of a party, order any interim or

conservatory measure it deems appropriate. The Arbitral Tribunal may make the
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granting of any such measure subject to appropriate security being furnished by the
requesting party. Any such measure shall take the form of an order, giving reasons, or of
an Award, as the Arbitral Tribunal considers appropriate.

2. Before the file is transmitted to the Arbitral Tribunal, and in appropriate
circumstances even thereafter, the parties may apply to any competent judicial authority
for interim or conservatory measures. The application of a party to a judicial authority for
such measures or for the implementation of any such measures ordered by an Arbitral
Tribunal shall not be deemed to be an infringement or a Waiver of the arbitration
agreement and shall not affect the relevant powers reserved to the Arbitral Tribunal. Any
such application and any measures taken by the judicial authority must be notified

without delay to the Secretariat. The Secretariat shall inform the Arbitral Tribunal thereof.

E. Awards

Article 24 Time Limit for the Award

1. The time-limit within which the Arbitral Tribunal must render its final Award is
six months. Such time-limit shall start to run from the date of the last signature by the
Arbitral Tribunal or of the parties of the Terms of Reference, or, in the case of application
of Article 18(3), the date of the notification to the Arbitral Tribunal by the Secretariat of
the approval of the Terms of Reference by the Court.

2. The Court may extend this time-limit pursuant to a reasoned request from the

Arbitral Tribunal or on its own initiative if it decides it is necessary to do so.

Article 25 Making of the Award

1. Whenthe Arbitral Tribunal is composed of more than one arbitrator, an
Award is given by a majority decision. If there be no majority, the Award shall be made
by the chairman of the Arbitral Tribunal alone.

2. The Award shall state the reasons upon which it is based.

3. The Award shall be deemed to be made at the place of the arbitration and

on the date stated therein.
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Article 26 Award by Consent

If the parties reach a settlement after the file has been transmitted to the Arbitral
Tribunal in accordance with Article 13, the settlement shall be recorded in the form of an
Award made by consent of the parties if so requested by the parties and the Arbitral

Tribunal agrees to do so.

Article 27 Scrutiny of the Award by the Court

Before signing any Award, the Arbitral Tribunal shall submit it in draft form to the
Court. The Court may lay down modifications as to the form of the Award and, without
affecting the Arbitral Tribunal's liberty of decision, may also draw its attention to points of
substance. No award shall be rendered by the Arbitral Tribunal until it has been

approved by the Court as to its form.

Article 28 Notification, Deposit and Enforceability of the Award

1. Once an Award has been made, the Secretariat shall notify to the parties the
text signed by the Arbitral Tribunal, provided always that the costs of the arbitration have
been fully paid to the ICC by the parties or by one of them.

2. Additional copies certified true by the Secretary General shall be made
available on request and at any time to the parties, but to no one else.

3. By virtue of the notification made in accordance with Paragraph 1 of this
Article, the parties waive any other form of notification or deposit on the part of the
Arbitral Tribunal.

4. Anoriginal of each Award made in accordance with the present Rules shall
be deposited with the Secretariat.

5. | The Arbitral Tribunal and the Secretariat'shall assist the parties in complying
with whatever further formalities may be necessary.

6. Every Award shall be binding on the parties By submitting the dispute to
arbitration under these Rules, the parties undertake to carry out any Award without delay
and shall be deemed to have waived their right to any form of recourse insofar as such

waiver can validly be made.
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Article 29 Correction and Interpretation of the Award

1. On its own initiative, the Arbitral Tribunal may correct a clerical,
computational or typographical error, or any errors of similar nature contained in an
Award, provided such correction is submitted for approval to the Court within 30 days of
the date of such Award.

2. Any application of a party for the correction of an error of the kind referred to
in Article 29(1), or for the interpretation of an Award, must be made to the Secretariat
within 30 days of the receipt of the Award by such party, in a number of copies as stated
in Article 3(1). After transmittal of the application to the Arbitral Tribunal, it shall grant the
other party a short time-limit, normally not exceeding 30 days, from the receipt of the
application by that party to submit any comments thereon. If the Arbitral Tribunal
decides to correct or interpret the Award, it shall submit its decision in draft form to the
Court not later than 30 days following the expiration of the time-limit for the receipt of any
comments from the other party or within such other period as the Court may decide.

3. The decision to correct or to interpret the Award shall take the form of an
addendum and shall constitute part of the Award. The provisions of Articles 25, 27 and

28 shall apply mutatis mutandis.

F. Costs

Article 30 Advance to Cover the Costs of the Arbitration

1. After receipt of the Request, the Secretary General may request the Claimant
to pay a provisional advance in an-amount intended to.cover the costs of arbitration until
the Terms of Reference have been drawn up.

2. 'As'soon as practicable, the Court shall fix the advance on costs in an
amount. likely to cover the fees and expenses of the arbitrators and the ICC
administrative costs for the claims and counterclaims which have been referred to it by
the parties. This amount may be subject to readjustment at any time during the
arbitration. Where, apart from the claims, counterclaims are submitted, the Court may,
fix separate advances on costs for the claims and the counterclaims.

3. The advance on costs fixed by the Court shall be pay able in equal shares
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by the Claimant and the Respondent. Any provisional advance paid on the basis of
Article 30(1) will be considered as a partial payment thereof. However, any one party
shall be free to pay the whole of the advance on costs in respect of the principal claim
or the counterclaim should the other party fail to pay its share. When the Court has set
separate advances on costs in accordance with Article 30(2), each of the parties shall
pay the advance on costs corresponding to its claims.

4. When a request for an advance on costs has not been complied with, and
after consultation with the Arbitral Tribunal, the Secretary General may direct the Arbitral
Tribunal to suspend its work and set a time-limit * which must be not less than 15 days,
on the expiry of which the relevant claims, or counterclaims, shall be considered as
withdrawn. Should the party in question wish to object to this measure it must make a
request within the aforementioned period for the matter to be decided by the Court.
Such party shall not be prevented on the ground of such withdrawal from reintroducing
the same claims or counterclaims at a later date in another proceeding.

5. If one of the parties claims a right to a set-off with regard to either claims or
counterclaims, such set-off shall be taken into account in determining the advance to
cover the costs of arbitration, in the same way as a separate claim insofar as it may

require the Arbitral Tribunal to consider additional matters.

Article 31 Decision as to the Costs of the Arbitration

1. The costs of the arbitration shall include the fees and expenses of the
arbitrators and the ICC administrative costs fixed by the Court, in accordance with the
scale in force at the time of the commencement of the arbitral proceedings, as well as
the fees and expenses of any experts appointed by the Arbitral Tribunal and the
reasonable legal and other costs incurred by the parties for the arbitration.

2. The Court may fix the fees of the arbitrators at a figure higher or lower than
that which would result from the application of the relevant scale should this be deemed
necessary due to the exceptional circumstances of the case. Decisions on costs other
than those fixed by the Court may be taken by the Arbitral Tribunal at any time during
the proceedings.

3. The final Award shall fix the costs of the arbitration and decide which of the
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parties shall bear them or in what proportion they shall be borne by the parties.

G. Miscellaneous

Article 32 Modified Time Limits

1. The parties may agree to shorten the various time-limits set out in these
Rules. Any such agreement entered into subsequent to the constitution of an Arbitral
Tribunal shall become effective only upon the approval of the Arbitral Tribunal.

2. The Court, on its own initiative, may extend any time-limit which has been
modified pursuant to Article 32(1) if it decides that it is necessary to do so in order that
the Arbitral Tribunal or the Court may fulfil their responsibilities in accordance with these

Rules.

Article 33 Waiver

A party which proceeds with the arbitration without raising its objection to a
failure to comply with any provision of these Rules, or any other rules applicable to the
proceedings, any direction given by the Arbitral Tribunal or any requirement under the
arbitration agreement relating to the constitution of the Arbitral Tribunal or to the conduct

of the proceedings, shall be deemed to have waived its right to object.

Article 34 Exclusion of Liability

Neither the arbitrators, nor the Court and its members, nor the ICC and its
employees, nor the ICC National Committees shall be liable torany person for any act or

omission in connection with the arbitration.

Article 35 General Rule
In all matters not expressly provided for in these Rules, the Court and the Arbitral
Tribunal shall act in the spirit of these Rules and shall make every effort to make sure

that the Award is enforceable at law.



253

Appendix 1-Statutes of the International Court of Arbitration of the ICC

1. Function

1. The function of the International Court of Arbitration of the International
Chamber of Commerce (the Court) is to ensure the application of the Rules of Arbitration
and of the Rules of Conciliation of the International Chamber of Commerce, and it has all
the necessary powers for that purpose.

2. As an autonomous body, it carries out these functions in complete
independence from the ICC and its organs.

3. Its members are independent from the ICC National Committees.

2. Composition of the Court
The Court shall consist of a Chairman, Vice-Chairmen and members and
alternate members (collectively designated as members). In, its work it is assisted by its

Secretariat (Secretariat of the Court).

3. Appointment

1. The Chairman is elected by the ICC Council upon recommendation of the
Executive Board of the ICC.

2. The ICC Council-appoints the Vice-Chairmen of the Court from among the
members of the Court or otherwise.

3. Its members are appointed by the ICC Council on the proposal of National
Committees, one member for each.Committee.

4. Onthe proposal-ofithe Chairman-of the Court, the Council may appoint
alternate-members.

5." The term of office of all members'is three years. If a member is no longerin a
position to execise his functions, his successor is appointed by the Council for the

remainder of the term.

4. Plenary Session of the Court

The Plenary Sessions of the Court are presided by the Chairman, or, in his

absence, by one of the Vice-Chairmen designated by him. The deliberations shall be
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valid when at least six members are present. Decisions are taken by a majority vote, the

Chairman having a casting vote in the event of a tie.

5. Committees
The Court may set up one or more Committees and lay down the functions and

organisation of such Committees.

6. Confidentiality

The work of the Court is of a confidential character which must be respected by
everyone who participates in that work in whatever capacity. The Court lays down the
rules regarding the persons who can attend the meetings of the Court and its
Committees and who are entitled to have access to the material submitted to the Court

and its Secretariat.

7. Modification of the Rules of Arbitration
Any proposals of the Court for a modification of the Rules are laid before the
Commission on International Arbitration before submission to the Executive Board and

the Council of the ICC for approval.

Appendix II - Internal Rules of the International Court of Arbitration

1. Confidential Character of the Work of the International Court of Arbitration

1. Thesessions of the Court, whether plenary or those of a Committee of the
Court, are open only to its members-and to the Secretariat.

2. . However, in-exceptional.circumstances the Chairman-of the Court may invite
other persons to attend. Such persons must respect the confidential character of the
work of the Court.

3. The documents submitted to the Court, or drawn up by it in the course of its
proceedings, are communicated only to the members of the Court and to the Secretariat
and to persons authorised by the Chairman to attend Court sessions.

4. The Chairman or the Secretary General of the Court may authorise
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researchers undertaking work of a scientific nature on international trade law to acquaint
themselves with awards and other documents of general interest, with the exception of
memoranda, notes, statements and documents remitted by the parties within the
framework of arbitration proceedings.

5. Such authorisation shall not be given unless the beneficiary has undertaken
to respect the confidential character of the documents made available and to refrain
from any publication in their respect without having previously submitted the test for
approval to the Secretary General of the Court.

6. The Secretariat will in each case submitted to arbitration under the Rules
retain in the archives of the Court all awards, terms of reference, and decisions of the
Court as well as copies of the pertinent correspondence of the Secretariat.

7. Any documents, communications or correspondence submitted by the
parties or the arbitrators may be destroyed unless a party or an arbitrator requests in
writing within a period fixed by the Secretariat the return of such documents. All related

costs and expenses shall be borne by such party or arbitrator.

2. Participation of Members of the International Court of Arbitration in ICC Arbitration

1. The Chairman and the members of the Secretariat of the Court may not act
as arbitrators or as counsel in cases submitted to ICC arbitration.

2. The Court shall not appoint Vice-Chairmen or members of the Court as
arbitrators. They may, however, be proposed for such duties by one or more of the
parties, or, pursuant to any.other procedure agreed upon by the parties, subject to
confirmation by the Court.

3. When the Chairman, a Vice-Chairman or a member of the Court or of the
Secretariat is involved in any capacity whatsoever in proceedings pending before the
Court, 'such person must inform the Secretary General of the Court upon becoming
aware of such involvement.

4. Such person must refrain from participating in the discussions or in the
decisions of the Court concerning the proceedings and must be absent from the
courtroom whenever the matter is considered.

5. Such person will not receive any material documentation or information
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pertaining to such proceedings.

3. Relations between the Members of the Court and the ICC National Committees

1. By virtue of their capacity, the members of the Court are independent of the
ICC National Committees which proposed them for appointment by the ICC Council.

2. Furthermore, they must regard as confidential, vis-a-vis the said National
Committees, any information concerning individual cases with which they have become
acquainted in their capacity as members of the Court except when they have been
requested by the Chairman of the Court or by its Secretary General to communicate

specific information to their respective National Committee.

4. Committee of the Court

1. In accordance with the provisions of Article 1(4) of the Rules and Article 5 of
its Statutes (Appendix 1), the Court hereby establishes a Committee of the Court.

2. The members of the Committee consist of a Chairman and at least two other
members. The Chairman of the Court acts as the Chairman of the Committee. If absent,
the Chairman may designate a Vice-Chairman of the Court or, in exceptional
circumstances, another member of the Court as Chairman of the Committee.

3. The other two members of the Committee are appointed by the Court from
among the Vice-Chairmen or the other members of the Court. At each Plenary Session
the Court appoints the members who are to attend the meetings of the Committee to be
held before the next Plenary Session.

4. The Committee meets when convened by.its Chairman. Two members

constitute a quorum.

(a) The Court shall determine the decisions that may be taken by the
Committee.

(b) The decisions of the Committee are taken unanimously.

(c) When the Committee cannot reach a decision or deems it
preferable to abstain, it transfers the case to the next Plenary Session, making any

suggestions it deems appropriate.
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(d) The Committee's decisions are brought to the notice of the Court

at its next Plenary Session.

5. Court Secretariat

1. In case of absence, the Secretary General may delegate to the General
Counsel and Deputy Secretary the authority to confirm arbitrators, to certify true copies
of awards and to request the payment of a provisional advance, respectively provided
for in Articles 9(2), 28(2) and 30(1) of the ICC Rules.

2. The Secretariat may, with the approval of the Court, issue notes and other
documents for the information of the parties and the arbitrators, or as necessary for the

proper conduct of the arbitral proceedings.

6. Scrutiny of Arbitral Awards
When the Court scrutinises draft awards in accordance with Article 27 of the
Rules, it considers, to the extent practicable, the requirements of mandatory law at the

place of arbitration.

Appendix HI - Arbitration costs and fees

Article 1. Advance on Costs

1. Each request to commence an arbitration pursuant to the Rules of Arbitration
of the International Chamber of Commerce (the "ICC Rules") must be accompanied by
an advance payment-of US $2,000 on-the administrative-expenses. Such payment is
non-refundable, but shall be credited to the Claimant's portion of the advance on costs.

2. . The provisional-advance oncosts fixed by the Secretary General according
to Article 30(1) of the ICC Rules shall normally not exceed the amount obtained by
adding together the administrative expenses, the minimum of the fees (as set out in the
scale hereinafter) based upon the amount of the claim and the expected reimbursable
expenses of the Arbitral Tribunal incurred in relation with the drafting of the Terms of
Reference. If such amount is not quantified, the provisional advance shall be fixed at the

discretion of the Secretary General. Payment by the Claimant shall be credited to its
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share of the advance on costs fixed by the International Court of Arbitration of the
International Chamber of Commerce ("the Court").

3. In general, after the Terms of Reference have been signed or approved by the
Court and the provisional timetable has been established, the Arbitral Tribunal shall in
accordance with Article 30(4) of the ICC Rules proceed only in respect of those claims or
counterclaims in regard to which the whole of the advance on costs has been paid.

4. The advances on costs fixed by the Court according to Article 30(2) of the
ICC Rules comprises the fees of the arbitrator(s), any expenses of the arbitrator(s) and
the administrative expenses.

5. Each party shall pay in cash its share of the total advance on costs.
However, if its share exceeds an amount fixed from time to time by the Court, a party
may post a bank guarantee for this additional amount.

6. A party having already paid in full its share on costs fixed by the Court may
in accordance with Article 30(3) of the ICC Rules pay the unpaid portion of the advance
owed by the defaulting party by posting a bank guarantee.

7. When the Court has fixed separate advances on costs pursuant to Article 30
(2) of the ICC Rules, the Secretariat shall invite each party to pay the amount of the
advance corresponding to its respective claims.

8. When, as a result of the fixing of separate advances on costs, the separate
advance fixed for the claim of either party exceeds one-half of such global advance as
was previously fixed (in respect of the same claims and counterclaims that are the
object of separate advances), a-bank guarantee-may be posted to cover any such
excess amount. In the event that the amount of the separate advance is subsequently
increased, at least one-half of the increase shall be paid in cash.

9. The Secretariat shall establish the terms governing all bank guarantees
which the parties may post pursuant to the above provisions.

10. As provided in Article 30(2) of the ICC Rules, the advance on costs may be
subject to readjustment at any time during the arbitration, in particular to take account of
the fluctuations in the amount in dispute, changes in the amount of the estimated
expenses of the arbitrator(s) or of the evolving difficulty or complexity of arbitration

proceedings.
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11. Before any expertise ordered by the Arbitral Tribunal can be commenced,
the parties, or one of them, shall pay an advance on costs fixed by the Arbitral Tribunal
sufficient to cover the expected fees and expenses of the expert as determined by the
Arbitral Tribunal. The Arbitral Tribunal shall be responsible for ensuring the payment by

the parties of such fees and expenses.

Article 2. Costs and Fees

1. Subject to Article 31(2) of the ICC Rule, the Court shall fix the fee(s) of the
arbitrator(s) in accordance with the scale hereinafter set out or, where the sum in
dispute is not stated, at its discretion.

2. In setting the arbitrators' fees, the Court takes into consideration the
diligence of arbitrators, the time spent, the rapidity of the proceedings, and the
complexity of the dispute, so as to arrive at a figure within the limits specified, or, in
exceptional circumstances (Article 31(2) of the ICC Rules), at a figure higher or lower
than those limits.

3. When a case is submitted to more than one arbitrator the Court, at its
discretion, shall have the right to increase the total fees up to a maximum which shall
normally not exceed three times the fee of one arbitrator.

4. Arbitrators' fees and expenses shall be fixed exclusively by the Court as
required by the ICC Rules. Separate fee arrangements between the parties and the
arbitrators are contrary to the ICC Rules.

5. The Court shall-fix the administrative expenses of each arbitration in
accordance with the scale hereinafter set out or, where the sum:in dispute is not stated,
at its discretion. In exceptional circumstances, the Court may fix the administrative
expenses at a lower or higher figure than that which would result from the application of
such scale, provided that such expenses shall normally not exceed the maximum
amount of the scale. Further, the Court may require the payment of administrative
expenses in addition to those provided in the scale of administrative expenses as a
condition to holding an arbitration in abeyance at the request of the parties or one of
them with the acquiescence of the other(s).

6. If an arbitration terminates before the rendering of a final award, the Court
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shall fix the costs of the arbitration at its discretion, taking into account the stage
attained by the arbitral proceedings and any other relevant circumstances.

7. Inthe case of an application under Article 29(2) of the Rules, the Court may
fix an advance to cover additional fees and expenses of the Arbitral Tribunal and may
subordinate the transmission of such application cation to the Arbitral Tribunal to the
prior cash payment in full to the ICC of such an advance. The Court shall fix at its
discretion any possible, fees of the arbitrator when approving the decision of the Arbitral
Tribunal.

8. When an arbitration is preceded by attempted conciliation, one-half of the
administrative expenses paid for such conciliation shall be credited to the administrative
expenses of the arbitration.

9. Amounts paid to the arbitrator do not include any possible value added
taxes (VAT) or other taxes or charges and imposts applicable to arbitrator fees. Parties
are expected to pay any such taxes or charges; however, the recovery of any such

charges or taxes is a matter solely between an arbitrator and the parties.

Article 3. Appointment of Arbitrators

1. Aregistration fee normally not exceeding US $2,500 is payable by the
requesting party in respect of each request made to the ICC to appoint an arbitrator for
any arbitration not-conducted under the Rules. No request for appointment of an
arbitrator will be considered unless accompanied by the said fee, which is not
recoverable and becomes: the property of the ICC.

2. The said fee shall cover any additional services rendered by the ICC
regarding the appointment, such as decisions on a-challenge of an arbitrator and the

appointment of a substitute arbitrator.

Article 4. Scales of Administrative Expenses and of Arbitrator(s) Fees

1. The Scales of Administrative Expenses and Arbitrator's Fees set forth below
shall be effective as of January 1, 1998 in respect of all arbitrations commenced on or
after such date, irrespective of the version of the Rules applying to such arbitrations.

2. To calculate the administrative expenses and the arbitrator's fees, the
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amounts calculated for each successive slice of the sum in dispute must be added
together, except that where the sum in dispute is over US $80 million, a flat amount of

US 575,800 shall constitute the entirety of the administrative expenses.

AONUUINYUINNS )
RN ITNINENAY



262

NMARNUIN A.

Model Multiparty Arbitration

Agreement1

Choice of Rules

1.1 Any dispute, controversy, or claim arising out of or relating to this contract, or
any related contract as defined in sections 2.1, 2.2 and 2.3, or the breach,
termination, or invalidity of this contract or any related contract shall be
finally settled under the Rules of Arbitration of the United Nations
Commission on International Trade Law (UNCITRAL)

1.2 The UNCITRAL Arbitration Rules control the resolution of disputes under this
agreement except when the rules conflict with the terms of this arbitration
agreement. In the event of a conflict, the terms of this agreement shall
prevail.

1.3 Any party to this agreement may, either separately or together with any other
party, initiate arbitration proceedings, pursuant to this agreement, against
any other party to this agreement, regard less of whether they are parties to

the same contract.

Integration and Consolidation of Disputes

2.1 (Alternative A)
If any of the issues-identified under section 5.4 of this agreement touch or
concern those raised in another dispute or disputes between [a party to this
agreement and a third party] [or. the owner and the prime contractor under

the main contract] [or. the owner and the prime subcontractor] [or. the prime

" This model agreement is intended for use within the UNCITRAL framework. It is

readily adaptable, with minor modifications, for inclusion in the main contract itself (or

network of contracts) or it may serve as a model for a separate agreement, making

appropriate cross references to the main contract or network of contracts.
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contractor and the prime subcontractor] [or. the prime contractor and any
subcontractor] [or. the prime contractor and any supplier] [or. the owner and
any supplier] [or. the prime subcontractor and any supplier], and if the
parties to the latter dispute or disputes have agreed to arbitration under the
UNCITRAL Rules and also agree to, or have agreed to, multiparty arbitration
of their disputes with related disputes under the UNCITRAL Rules, then the
dispute hereunder and any such related dispute may, upon request to and
with the consent of the arbitral tribunal designated in section 4.3, be
integrated for final settlement in accordance with this agreement under a
combined arbitration before the same arbitral tribunal, provided that there is
compliance with the requirements of section 2.6 (if applicable). The request
for such combined arbitration shall be in the form of an application from all
the parties concerned, or from one of the parties being a party to all the
contracts involved, within____days of the initial request for arbitration under
[any of the related contracts] [this contract].

(Alternative B)

If the dispute, controversy, or claim between [the prime contractor and the

prime subcontractor] touches or concerns any dispute, controversy, or claim

arising under the  [main contract] between [the owner and the prime

contractor], the [prime contractor and prime subcontractor] hereby agree

that the dispute hereunder and any such related dispute, controversy, or

claim shall be referred to the arbitration established  or to be established
under the terms of the  [main contract] within____days of the request for
arbitration under the [subcontract] and provided that the arbitrator appointed
under the [main contract] consents to act as arbitrator under this proviso

within days [a reasonable time].

2.2 If the parties fail to agree as to the issues or disputes to be integrated or

consolidated for final settlement in accordance with section 2.1, the decision
or decisions shall be made by the appointing authority designated in section
4.2, in consultation with the tribunal, upon application to the appointing

authority by any of the parties.
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2.3 If the contract under which any related dispute, as described in section 2.1,
does not provide for bilateral or multiparty arbitration under the UNCITRAL
Rules, the arbitral tribunal may, upon request of all the parties and with the
assistance of the appointing authority, consolidate any such related dispute
with a dispute in arbitration or to be arbitrated under this agreement, by
means of a supplementary protocol signed by the parties to this agreement
and the party or parties to the related contract in accordance with section
2.6. The protocol shall record the agreement of all parties that they will not
challenge the jurisdiction of the existing arbitral panel or any member thereof
upon the expiration of_____days after signing the protocol, and that they will
be bound by the terms of this agreement and by any award rendered
hereunder.

2.4 If consolidation or integration under sections 2.1, 2.2, or 2.3 is, in the opinion
of the tribunal, not desirable, the tribunal may, with assistance from the
appointing authority designated in section 4.2, convene separate,
concurrent, or consecutive hearings before the same arbitral panel.

2.5 The parties hereto, and such additional party or parties adhering to this
agreement, whether by way of consolidation, integration, joinder, or
intervention, accept that any arbitral tribunal established pursuant to this
agreement shall be bound by the award or awards, whether rendered under
a single proceeding or under separate, concurrent, or consecutive
proceedings, ‘of " any.-previous arbitral. tribunal established under this
agreement.

2.6 Additional parties may adhere to this agreement only upon-the conclusion of
a supplementary protocol signed by the additional parties and the parties to

this agreement.

Il. Joinder and Intervention
3.1 Any party to this agreement may, with the consent of the arbitral tribunal,

intervene prior to the end of the last hearing in any arbitral proceeding
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between or among any other parties to this agreement regardless of the
presence or absence of direct contractual ties between them.

3.2 The intervening party has the right to participate in or to observe the
proceedings, and shall be bound by the award. Upon written request to the
tribunal, the party shall have access to all documents in the arbitral tribunal’s
possession and relevant to the dispute.

3.3 Any party may, with the consent of the tribunal, join any other party or parties
to this agreement to any arbitral proceedings thereunder prior to the last
hearing regardless of the presence or absence of direct contractual ties
between them.

3.4 Intervention may be in support of one on the contestants, or in the
intervenor’s own behalf.

3.5 Any party which intervenes shall be bound by the award rendered by the

arbitral tribunal even if the intervenor chose not to participate in the hearing.

Appointment of Arbitrators

4.1 The number of arbitrators for any proceeding under this agreement shall be
three, unless the parties agree otherwise, and shall constitute the arbitral
tribunal.

4.2 The parties designate [name of institution] as the appointing authority.

4.3 The appointing authority shall assist in the appointment of arbitrators in
accordance with articles 6-8(as applicable) of the UNCITRAL Arbitration

Rules.

Commencement of Proceedings

5.1 The party initiating recourse to arbitration (hereinafter called the “claimant”)
shall transmit to the appointing authority a notice of arbitration identifying the
party or parties against whom the claim is made and summarizing the nature
of the claimant’s case in accordance with article 3(3) of the UNCITRAL

Rules.
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5.2 The notice of arbitration shall include a copy of this arbitration agreement
and the contract or contracts in dispute.

5.3 The appointing authority shall send to all parties as soon as possible a copy
of the notice of arbitration together with all pertinent contracts.

5.4 Prior to the commencement of hearings and as soon as the issues to be
determined have been preliminarily determined, the arbitral tribunal shall
transmit to all parties a document indicating its terms of reference, the issues
to be determined, the names and addresses of all parties to this agreement,
the names and addresses of the parties to the dispute before it, the names

and addresses of all arbitrators, and the place of arbitration.

Place and Language of Arbitration

6.1 The place of arbitration shall [preferably a state that has adopted the
UNCITRAL Model Law on International Commercial Arbitration].

6.2 If the parties to this agreement have not selected the place of arbitration, the
arbitral tribunal shall designate the place.

6.3 If the parties to this agreement have not selected a language or languages
for arbitration, the arbitral tribunal shall designate the language or

languages.

Applicable Law

7.1 The law governing the substance of any dispute(s) arbitrated under this
agreement shall be.

7.2 In the absence of party agreement, the arbitral tribunal shall select the
applicable law based on the particular character of the dispute and in

compliance with article 33 of the UNCITRAL Arbitration Rules.

Jurisdiction
8.1 No challenge to the validity of this agreement shall deprive an arbitral
tribunal established hereunder of jurisdiction, provided that the tribunal

upholds the validity of this agreement.
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8.2 The tribunal shall have jurisdiction even if any contract or related contract

giving rise to any proceeding hereunder is nonexistent or null and void.

Validity of Award

9.1 All parties to this agreement, including those adhearing by way of
consolidation, integration, joinder, or intervention, agree to be bound by the
award of the arbitral tribunal.

9.2 Each party shall recognize and comply with any award rendered pursuant to
this agreement, regardless of whether it was a party to the arbitration,
provided that it was given adequate opportunity to become a party to the

arbitration.

Cost

10.1  The costs of any arbitral proceedings hereunder shall be limited to those
specified in articles 38 and 39 of the UNCITRAL Arbitration Rules and shall
be borne by the unsuccessful party. The tribunal may, however, apportion to
any other party a reasonable share of the costs as is justified by the

circumstances of the case.

Miscellaneous

111 The provisions of this agreement shall, insofar as they add to or derogate
from the UNCITRAL Arbitration Rules, constitute a modification of the Rules
under article 1(1) of the Rules.

11.2  The parties to this agreement appoint [name of institution] to administer
all' arbitral-proceedings under the UNCITRAL Arbitration Rules and the terms
of this agreement.

11.3  The parties to this agreement shall, upon signing it, deposit their names
and addresses with the appointing authority and the institution named in

11.2.
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NMARNUIN .

RESOLUTION 31/98 ADOPTED BY THE GENERAL ASSEMBLY
ON 15 DECEMBER 1976

31/98. Arbitration Rules of the United Nations Commission on International Trade Law

The General Assembly,

Recognizing the value of arbitration as a method of settling disputes arising in the

context of international commercial relations,

Being convinced that the establishment of rules for ad hoc arbitration that are
acceptable in countries with different legal, social and economic systems would
significantly contribute to the development of harmonious international economic

relations,

Bearing in mind that the Arbitration Rules of the United Nations Commission on
International Trade Law have been prepared after extensive consultation with arbitral

institutions and centers of international commercial arbitration,

Nothing that the Arbitration Rules were adopted by-the United-Nations Commission on

International Trade Law at its ninth session<1> after due deliberation,

1. Recommends the use of the Arbitration Rules of the United National
Commission on International Trade Law in the settlement of disputes arising in the
context of international commercial relations, particularly by reference to the Arbitration
Rules in commercial contracts; 2. Requests the Secretary-General to arrange for the

widest possible distribution of the Arbitration Rules.



269

UNCITRAL ARBITRATION RULES

Section |. Introductory rules

Scope of application

Article 1

1. Where the parties to a contract have agreed in writing that disputes in
relation to that contract shall be referred to arbitration under the UNCITRAL Arbitration
Rules, then such disputes shall be settled in accordance with these Rules subject to
such modification as the parties may agree in writing.

2. These Rules shall govern the arbitration except that where any of these
Rules is in conflict with a provision of the law applicable to the arbitration from which the

parties cannot derogate, that provision shall prevail.

Notice, calculation of periods of time

Article 2

1. For the purposes of these Rules, any notice, including a notification,
communication or proposal, is deemed to have been received if it is physically delivered
to the addressee or if it is delivered at his habitual residence, place of business or
mailing address, or, if none of these can be found after making reasonable inquiry, then
at the addressees last known residence or place of business. Notice shall be deemed
to have been received on the day itis so delivered.

2.. For the purposes of calculating a period of time under these Rules, such
period shall begin to run onithe day following the day when a notice, notification,
communication or proposal is received. |If the last day of such period is an official
holiday or a nonbusiness day at the residence or place of business of the addressee,

the period is extended until the first business day which follows. Official holidays or

" MODEL ARBITRATION CLAUSE
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nonbusiness days occurring during the running of the period of time are included in

calculating the period.

Any dispute, controversy or claim arising out of or relating to this contract, or the
breach, termination or invalidity thereof, shall be settled by arbitration in accordance

with the UNCITRAL Arbitration Rules as at present in force.

Note — Parties may wish to consider adding:
(a) The appointing authority shall be.... (name of institution or person);
(b) The number of arbitrators shall be.... (one or three);
(c) The place of arbitration shall be....(town or country):

(d) The language (s) to be used in the arbitral proceedings shall be......

Notice of arbitration

Article 3

1. The party initiating recourse to arbitration (hereinafter called the
“claimant”) shall give to the other party (hereinafter called the “respondent”) a notice of
arbitration.

2. Arbitral proceedings shall be deemed to commence on the date on
which the notice of arbitration is received by the respondent.

3. The notice of arbitration shall include the following :

(a) A demand that the dispute be referred to arbitration;

(b) The names and addresses of the parties;

(c) A reference to the arbitration clause or the separate arbitration
agreement that is invoked,;

(d) A reference to the contract out of or in relation to which the
dispute arises;

(e) The general nature of the claim and an indication of the amount

involved, if any;
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(f) The relief or remedy sought;
(9) A proposal as to the number of arbitrators (i.e. one or three) , if

the parties have not previously agreed thereon.

4. The notice of arbitration may also include:
(a) The proposals for the appointments of a sole arbitrator and an
appointing authority referred to in article 6, paragraph 1;
(b) The notification of the appointment of an arbitrator referred to in
article 7;

(c) The statement of claim referred to in article 18.

Representation and assistance

Article 4

The parties may be represented or assisted by persons of their choice. The names and
addresses of such persons must be communicated in writing to the other party; such
communication must specify whether the appointment is being made for purposes of

representation or assistance.

Section Il. Composition of the arbitral tribunal

Number of arbitrators

Article 5

If the parties have not previously agreed on the number of arbitrators (i.e. one or three),
and if within 15 days after the receipt by the respondent of the notice of arbitration the
parties have not agreed that there shall be only one arbitrator, three arbitrators shall be

appointed.
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Appointment of arbitrators (Articles 6 to 8)

Article 6
1. If a sole arbitrator is to be appointed, either party may propose to the

other:

(a) The names of one or more persons, one of whom would serve as
the sole arbitrator; and

(b) If no appointing authority has been ahreed upon by the parties,
the name or names of one or more institutions or persons, one of whom would serve as

appointing authority.

2. If within 30 days after receipt by a party of a proposal made in
accordance with paragraph 1 the parties have not reached agreement on the choice of
a sole arbitrator, the sole arbitrator shall be appointed by the appointing authority
agreed upon by the parties. [f no appointing authority has been agreed upon by the
parties, or if the appointing authority agreed upon refuses to act or fails to appoint the
arbitrator within 60 days of the receipt of a party ‘s request therefore, either party may
request the Secretary — General of the Permanent court of Arbitration at The Hague to
designate an appointing authority.

3. The appointing aujthority shall, at the request of one of the parties,
appoint the sole arbitrator as promptly as possible. In making the appointment the
appointing authority  ‘shall use the following' list-procedure, unless both parties agree
that the list procedure should not be used or unless the appointing authority determines

in its discretion that the -use of the list-procedure is not appropriate for the case.

(a) At the request of one of the parties the appointing authority shall
communicate to both parties an identical list containing at least three names;

(b) Within 15 days after the receipt of his list, each party may return
the list to the appointing authority after having deleted the name or names to which he

objects and numbered the remaining names on the list in the order of his preference;
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(c) After the expiration of the above period of time the appointing
authority shall appoint the sole arbitrator from among the names approved on the lists
returned to it and in accordance with the order of preference indicated by the parties;

(d) If for any reason the appointment cannot be made according to
this procedure, the appointing authority may exercise its discretion in appointing the

sole arbitrator.

4. In making the appointment, the appointing authority shall have regard to
such considerations as are likely to secure the appointment of an independent and
impartial arbitrator and shall take into account as well the advisability of appointing an

arbitrator of a nationality other than the nationalities of the parties.

Article 7

1. If three arbitrators are to be appointed, each party shall appoint one
arbitrator. The two arbitrators thus appointed shall choose the third arbitrator who will
act as the presiding arbitrator of the tribunal.

2. If within 30 days after the receipt of a party’s notification of the
appointment of an arbitrator the other party has not notified the first party of the arbitrator

he has appointed:

(a) The first party may request the appointing authority previously
designated by the parties to appoint the second arbitrator ; or.

(b) If no such authority has been previously designated by the
parties, or if the appointing authority -previously designated refuses to act or fails to
appoint the arbitrator within 30 days after receipt of a party’s request therefore, the first
party may request the Secretary-General of the Permanent Court of Arbitration at The
Hague to designate the appointing authority. The first party may then request the
appointing authority so designated to appoint the second arbitrator. In either case, the

appointing authority may exercise its discretion in appointing the arbitrator.
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3. If within 30 days after the appointment of the second arbitrator the two
arbitrators have not agreed on the choice of the presiding arbitrator, the presiding
arbitrator shall be appointed by an appointing authority in the same way as a sole

arbitrator would be appointed under afticle 6.

Article 8

1. When an appointing authority is requested to appoint an arbitrator
pursuant to article 6 or article 7, the party which makes the request shall send to the
appointing authority a copy of the notice of arbitration, a copy of the contract out of or in
relation to which the dispute has arisen and a copy of the arbitration agreement if it is
not contained in the contract. The appointing authority may require from either party
such information as it deems necessary to fulfil its function.

2. Where the naes of one or more persons are proposed for appointment as
arbitrators, their full names, addresses and nationalities shall be indicated, together with

a description of their qualifications.

Challenge of arbitrators (Articles 9 to 12)

Article 9

A prospective arbitrator shall disclose to those who approach him in connexion with his
possible appointment any circumstances likely to give rise to justifiable doubts as to his
impartiality or independence. An arbitrator, once appointed or chosen, shall disclose
such circumstances to the parties unless they have already been informed by him of

these circumstances.

Article 10

1. Any arbitrator may be challenged if circumstances exist that give rise to
justifiable doubts as to the arbitrators impartiality or independence.

2. A party may challenge the arbitrator appointed by him only for reasons of

which he becomes aware after the appointment has been made.
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Article 11

1. A party who intends to challenge an arbitrator shall send notice of his
challenge within 15 days after the appointment of the challenged arbitrator has been
notified to the challenging party or within 15 days after the circumstances mentioned in
articles 9 and 10 became known to that party.

2.  The challenge shall be notified to the other party, to the arbitrator who is
challenged and to the other members of the arbitral tribunal. The notification shall be in
writing and shall state the reasons for the challenge.

3. When an arbitrator has been challenged by one party, the other party
may agree to the challenge. The arbitrator may also, after the challenge, withdraw from
his office. In neighter case does this imply acceptance of the validity of the grounds for
the challenge. In both cases the procedure provided in article 6 or 7 shall be used in
full for the appointment of the substitute artitrator, even if during the process of
appointing the challenged arbitrator a party had failed to exercise his right to appoint or

to participate in the appointment.

Article 12
1. If the other party does not agree to the challenge and the challenged

arbitrator does not withdraw. The decision on the challenge will be made:

(a) When the initial appointment was made by an appointing
authority, by that authority;

(b) When the initial appointment was not made by an appointing
authority, but an appointing authority has been previously designated, by that authority;

(c) In all other cases, by the appointing authority to be designated in
accordance with the procedure for designating an appointing authority as provided for

in article 6.

2. If the appointing authority sustains the challenge, a substitute arbitrator
shall be appointed or chosen pursuant to the procedure applicable to the appointment

or choice of an arbitrator as provided in articles 6 to 9 except that, when this procedure
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would call for the designation of an appointing authority, the appointment of the

arbitrator shall be made by the appointing authority which decided on the challenge.

Replacement of an arbitrator

Article 13

1. In the event of the death or resignation of an arbitrator during the course
of the arbitral proceedings, a substitute arbitrator shall be appointed or chosen
pursuant to the procedure provided for in articles 6 to 9 that was applicable to the
appointment or choice of the arbitrator being replaced.

2. Inthe eventthat an arbitrator fails to act or in the event of the de jure or
de facto impossibility of his performing his functions, the procedure in respect of the

challenge and replacement of an arbitrator as provided in the preceding articles shall

apply.

Repetition of hearings in the event of the replacement of an arbitrator

Article 14
If under articles 11 to 13 the sole or presiding arbitrator is replaced, any
hearings held previously shall-be repeated; if any other arbitrator is replaced, such prior

hearings may be repeated at the discretion of the arbitral tribunal.

Section lll. Arbitral proceedings

General provisions

Article 15

1. Subject to these Rules, the arbitral tribunal may conduct the arbitration in
such manner as it considers appropriate, provided that the parties are treated with
equality and that at any stage of the proceedings each party is given a full opportunity of

presenting his case.
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2. If either party so requests at any stage of the proceedings, the arbitral
tribunal shall hold hearings for the presentation of evidence by witnesses, including
expert witnesses, or for oral argument. In the absence of such a request, the arbitral
tribunal shall decide whether to hold such hearings or whether the proceedings shall be
conducted on the basis of documents and other materials.

3. All documents or information supplied to the arbitral tribunal by one party

shall at the same time be communicated by that party to the other party.

Place of arbitration

Article 16

1. Unless the parties have agreed upon the place where the arbitration is to
be held, such place shall be determined by the arbitral tribunal, having regard to the
circumstances of the arbitration.

2. The arbitral tribunal may determine the locale of the arbitration within the
country agreed upon by the parties. It may hear witnesses and hold meetings for
consultation among its members at any place it deems appropriate, having regard to the
circumstances of the arbitration.

3. The arbitral tribunal may meet at any place it deems appropriate for the
inspection of goods, other property or documents. The parties shall be given sufficient
notice to enable them to be present at such inspection.

4. The award shall be made at the place of arbitration.

Language

Article-17

1. Subject to an -agreement by the parties, the arbitral tribunal shall,
promptly after its appointment, determine the language or languages to be used in the
proceedings. This determination shall apply to the statement of claim, the statement of
defence, and any further written statements and, if oral hearings take place, to the
language or languages to be used in such hearings.

2. The arbitral tribunal may order that any documents annexed to the

statement of claim or statement of defence, and any supplementary documents or
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exhibits submitted in the course of the proceedings, delivered in their original language,
shall be accompanied by a translation into the language or languages agreed upon by

the parties or determined by the arbitral tribunal.

Statement of claim

Article 18

1. Unless the statement of claim was contained in the notice of arbitration,
within a period of time to be determined by the arbitral tribunal, the claimant shall
communicate his statement of claim in writing to the respondent and to each of the
arbitrators. A copy of the contract, and of the arbitration agreement if not contained in

the contract, shall be annexed thereto.

The statement of claim shall include the following particulars
(a) The names and addresses of the parties;
(b) A statement of the facts supporting the claim;
(c) The points at issue;

(d) The relief or remedy sought.

The claimant may annex to his statement of claim all documents he deems

relevant or may add a reference to the documents or other evidence he will submit.

Statement of defence particular apply from the statement of claim

Article-19

1. Within a period of time to be determined by the arbitral tribunal, the
respondent shall communicate his statement of defence in writing to the claimant and to
each of the arbitrators.

2. The statement of defence shall reply to the particulars (b), (c) and (d) of
the statement of claim (article 18, para. 2). The respondent may annex to his statement
the documents on which he relies for his defence or may add a reference to the

documents or other evidence he will submit.
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3. In his statement of defence, or at a later stage in the arbitral proceedings
if the arbitral tribunal decides that the delay was justified under tile circumstances the
respondent may make a counter-claim arising out of the same contract or rely on a claim
arising out of the same contract for the purpose of a set-off.

4. The provisions of article 18, paragraph 2, shall apply to a counter-claim

and a claim relied on for the purpose of a set-off.

Amendments to the claim or defence

Article 20

During the course of the arbitral proceedings either party may amend or
supplement his claim or defence unless the arbitral tribunal considers it inappropriate to
allow such amendment having regard to the delay in making it or prejudice to the other
party or any other circumstances. However, a claim may not be amended in such a
manner that the amended claim falls outside the scope of the arbitration clause or

separate arbitration agreement.

Pleas as to the jurisdiction of the arbitral tribunal

Article 21

1. The arbitral tribunal shall have the power to rule on objections that it has
no jurisdiction, including any objections with respect to the existence or validity of the
arbitration clause or of the separate arbitration agreement.

2. The arbitral tribunal shall have the power to determine the existence or
the validity of the contract of which an arbitration clause forms a part. ‘For the purposes
of article 21, an arbitration clause which forms part of a contract and which provides for
arbitration under these Rules shall be treated as an agreement independent of the other
terms of the contract. A decision by the arbitral tribunal that the contract is null and void
shall not entail ipso jure the invalidity of the arbitration clause.

3. A plea that the arbitral tribunal does not have jurisdiction shall be raised
not later than in the statement of defence or, with respect to a counter-claim, in the reply

to the counter-claim.
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4. In general, the arbitral tribunal should rule on a plea concerning its
jurisdiction as a preliminary question. However, the arbitral tribunal may proceed with

the arbitration and rule on such a plea in their final award.

Further written statements

Article 22

The arbitral tribunal shall decide which further written statements, in addition
to the statement of claim and the statement of defence, shall be required from the
parties or may be presented by them and shall fix the periods of time for communicating

such statements.

Periods of time

Article 23

The periods of time fixed by the arbitral tribunal for the communication of
written statements (including the statement of claim and statement of defence) should
not exceed 45 days. However, the arbitral tribunal may extend the time-limits if it

concludes that an extension is justified.

Evidence and hearings (Articles 24 and 25)

Article 24

1. Each party shall have the burden of proving the facts relied on to support
his claim or defence.

2. The arbitral tribunal may,.if it considers it appropriate, require a party to
deliver to the tribunal and to the other party, within such a period of time as the arbitral
tribunal shall decide, a summary of the documents and other evidence which that party
intends to present in support of. the facts in issue set out in his statement of claim or

statement of defence.
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3. At any time during the arbitral proceedings the arbitral tribunal may
require the, parties to produce documents, exhibits or other evidence within such a

period of time as the tribunal shall determine.

Article 25

1. In the event of an oral hearing, the arbitral tribunal shall give the parties
adequate advance notice of the date, time and place thereof.

2. If witnesses are to be heard, at least 15 days before the hearing each
party shall communicate to the arbitral tribunal and to the other party the names and
addresses of the witnesses he intends to present, the subject upon and the languages
in which such witnesses will give their testimony.

3. The arbitral tribunal shall make arrangements for the translation of oral
statements made at a hearing and for a record of the hearing if either is deemed
necessary by the tribunal under the circumstances of the case, or if the parties have
agreed thereto and have communicated such agreement to the tribunal at least 15 day
before the hearing.

4. Hearings shall be held in camera unless the parties agree otherwise. The
arbitral tribunal may require the retirement of any witness or witnesses during the
testimony of other witnesses. The arbitral tribunal is free to determine the manner in
which witnesses are examined.

5. Evidence of witnesses may also be presented in the form of written
statements signed by them.

6. ~The arbitral tribunal shall determine the admissibility, relevance,

materiality and weight of the evidence offered.

Interim measures of protection

Article 26
1. At the request of either party, the arbitral tribunal may take any interim

measures it deems necessary in respect of the subject-matter of the dispute, including
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measures for the conservation of the goods forming the subject-matter in dispute, such
as ordering their deposit with a third person or the sale of perishble goods.

2. Such interim measures may be established in the form of an interim
award. The arbitral tribunal shall be entitled to require security for the costs of such
measures.

3. A request for interim measures addressed by any party to a judicial
authority shall not be deemed incompatible with the agreement to arbitrate, or as a

waiver of that agreement.

Experts

Article 27

1. The arbitral tribunal may appoint one or more experts to report to it, in
writing, on specific issues to be determined by the tribunal. A copy of the experts terms
of reference, established by the arbitral tribunal, shall be communicated to the parties.

2. The parties shall give the expert any relevant information or produce for
his inspection any relevant documents or goods that he may require of them. Any
dispute between a party and such expert as to the relevance of the required information
or production shall be referred to the arbitral tribunal for decision.

3. Upon receipt of the experts report, the arbitral tribunal shall
communicate a copy of the report to the parties who shall be given the opportunity to
express, in writing, their opinion on the report. A party shall be entitled to examine any
document on‘which the expert has relied in his report.

4. At the request of either party the expert, after delivery of the report, may
be heard at a hearing where the parties shall -have the opportunity to be present and to
interrogate the expert. At this hearing either party may present expert witnesses in order
to testify on the points at issue. The provisions of article 25 shall be applicable to such

proceedings.
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Default

Article 28

1. If, within the period of time fixed by the arbitral tribunal, the claimant has
failed to communicate his claim without showing sufficient cause for such failure, the
arbitral tribunal shall issue an order for the termination of the arbitral proceedings. If,
within the period of time fixed by the arbitral tribunal, the respondent has failed to
communicate his statement of defence without showing sufficient cause for such failure,
the arbitral tribunal shall order that the proceedings continue.

2. If one of the parties, duly notified under these Rules, fails to appear at a
hearing, without showing sufficient cause for such failure, the arbitral tribunal may
proceed with the arbitration,

3. If one of the parties, duly invited to produce documentary evidence, fails
to do so within the established period of time, without showing sufficient cause for such

failure, the arbitral tribunal may make the award on the evidence before it.

Closure of hearings

Article 29

1. The arbitral tribunal may inquire of the parties if they have any further
proof to offer or witnesses to be heard or submissions to make and, if there are none, it
may declare the hearings closed.

2. _The arbitral tribunal-may,.if it considers it.necessary owing to exceptional
circumstances, decide, on-its own motion or upon application of a party, to reopen the

hearings-atany-time before the-award is. made.

Waiver of rules

Article 30
A party who knows that any provision of, or requirement under, these Rules

has not been complied with and yet proceeds with the arbitration without promptly
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stating his objection to such non-compliance, shall be deemed to have waived his right

to object.

Section IV. The award

Decisions

Article 31

1. When there are three arbitrators, any award or other decision of the
arbitral tribunal shall be made by a majority of the arbitrators.

2. In the case of questions of procedure, when there is no majority or when
the arbitral tribunal so authorizes, the presiding arbitrator may decide on his own,

subject to revision, if any, by the arbitral tribunal.

Form and effect of the award

Article 32

1. In addition to making a final award, the arbitral tribunal shall be entitled
to make interim, interlocutory, or partial awards.

2. The award shall be made in writing and shall be final and binding on the
parties. The parties undertake to carry out the award without delay.

3. _The arbitral tribunal. shall state the .reasons upon which the award is
based, unless the parties have agreed that no reasons are to be given.

4. ~An-award shall-be signed by the arbitrators and.it shall contain the date
on which and the place where the award was made. Where there are three arbitrators
and one of them fails to sign, the award shall state the reason for the absence of the
signature.

5.  The award may be made public only with the consent of both parties.

6. Copies of the award signed by the arbitrators shall be communicated to

the parties by the arbitral tribunal.
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7. If the arbitration law of the country where the award is made requires that
the award be filed or registered by the arbitral tribunal, the tribunal shall comply with this

requirement within the period of time required by law.

Applicable law, amiable compositeur

Article 33

1. The arbitral tribunal shall apply the law designated by the parties as
applicable to the substance of the dispute. Failing such designation by the parties, the
arbitral tribunal shall apply the law determined by the conflict of laws rules which it
considers applicable.

2. The arbitral tribunal shall decide as amiable compositeur or ex aequo et
bono only if the parties have expressly authorized the arbitral tribunal to do so and if the
law applicable to the arbitral procedure permits such arbitration.

3. In all cases, the arbitral tribunal shall decide in accordance with the
terms of the contract and shall take into account the usages of the trade applicable to

the transaction.

Settlement or other grounds for termination

Article 34

1. If, before the award is made, the parties agree on a settlement of the
dispute, the arbitral tribunal shall either issue an order for the termination of the arbitral
proceedings or, if-requested by both parties and accepted by the tribunal, record the
settlement in'the form of an arbitral award on-agreed terms. The arbitral tribunal is not
obliged to give reasons for such an award.

2. If, before the award is made, the continuation of the arbitral proceedings
becomes unnecessary or impossible for any reason not mentioned in paragraph 1, the
arbitral tribunal shall inform the parties of its intention to issue an order for the
termination of the proceedings. The arbitral tribunal shall have the power to issue such

an order unless a party raises justifiable grounds for objection.
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3. Copies of the order for termination of the arbitral proceedings or of the
arbitral award on agreed terms, signed,. by the arbitrators, shall be communicated by
the arbitral tribunal to the parties. Where an arbitral award on agreed terms is made, the

provisions of article 32, paragraphs 2 and 4 to 7, shall apply.

Interpretation of the award

Article 35

1. Within 30 days after the receipt of the award, either party, with notice to the other
party, may request that the arbitral tribunal give an interpretation of the award.

2. The interpretation shall be given in writing within 45 days after the receipt of the
request. The interpretation shall form part of the award and the provisions of article 32, paragraphs 2

to 7, shall apply,

Correction of the award

Article 36

1. Within 30 days after the receipt of the award, either party, with notice to the other
party, may request the arbitral tribunal-to correct in the award any errors in computation, any clerical
or typographical errors, or any errors of similar nature. The arbitral tribunal may within 30 days after
the communication of the-award make such corrections-on-its-own initiative.

2. Such corrections shall be in writing, and the provisions of article 32, paragraphs 2

to 7, shall apply.

Additional award

Article 37

1. Within 30 days after the receipt of the award, either party, with notice to the. other
party, may request the arbitral tribunal to make an additional award as to claims presented in the
arbitral proceedings but omitted from the award.

2. If the arbitral tribunal considers the request for an additional award to be justified
and considers that the omission can be rectified without any further hearings or evidence, it shall

complete its award within 60 days after the receipt of the request.
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3. When an additional award is made, the provisions of article 32, paragraphs 2 to 7,

shall apply.

Costs (Articles 38 to 40)

Article 38
The arbitral tribunal shall fix the costs of arbitration in its award. The term "costs" includes

only:

(a) The fees of the arbitral tribunal to be stated separately as to each
arbitrator and to be fixed by the tribunal itself in accordance with article 39;

(b) The travel and other expenses incurred by the arbitrators;

(c) The costs of expert advice and of other assistance required by the
arbitral tribunal;

(d) The travel and other expenses of witnesses to the extent such expenses
are approved by the arbitral tribunal;

(e) The costs for legal representation and assistance of the successful party
if such costs were claimed during the arbitral proceedings, and only to the extent that

the arbitral tribunal determines that the amount of such costs is reasonable;
(f) Any fees and expenses of the appointing authority as well as the

expenses of the Secretary-General of the Permanent Court of Arbitration at The Hague.

Article 39

1. The fees of the arbitral tribunal shall be reasonable in amount, taking into
account the amount in dispute, the complexity of the subject-matter, the time spent by
the arbitrators and-any other relevant circumstances of the case.

2. If an appointing authority has been agreed upon by the parties or
designated by the Secretary-General of the Permanent Court of Arbitration at The
Hague, and if that authority has issued a schedule of fees for arbitrators in international
cases which it administers, the arbitral tribunal in fixing its fees shall take that schedule
of fees into account to the extent that it considers appropriate in the circumstances of

the case.
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3. If such appointing authority has not issued a schedule of fees for
arbitrators in international cases, any party may at any time request the appointing
authority to furnish a statement setting forth the basis for establishing fees which is
customarily followed in international cases in which the authority appoints arbitrators. If
the appointing authority consents to provide such a statement, the arbitral tribunal in
fixing its fees shall take such information into account to the extent that it considers
appropriate in the circumstances of the case.

4. In cases referred to in paragraphs 2 and 3, when a party so requests
and the appointing authority consents to perform the function, the arbitral tribunal shall
fix its fees only after consultation with the appointing authority which may make any

comment it deems appropriate to the arbitral tribunal concerning the fees.

Article 40

1. Except as provided in paragraph 2, the costs of arbitration shall in
principle be borne by the unsuccessful party. However, the arbitral tribunal may
apportion each of such costs between the parties if it determines that apportionment is
reasonable, taking into account the circumstances of the case.

2. With respect to the costs of legal representation and assistance referred
to in article 38, paragraph (e), the arbitral tribunal, taking into account the circumstances
of the case, shall be free to determine which party shall bear such costs or may
apportion such costs between the parties if it determines that apportionment is
reasonable.

3. “When the arbitral tribunal issues an order for the termination of the
arbitral proceedings or makes an award on agreed terms, it shall fix the costs of
arbitration referred to in article 38 and article 39, paragraph 1, in the text of that order or
award.

4. No additional fees may be charged by an arbitral tribunal for

interpretation or correction or completion of its award under articles 35 to 37.



289

Deposit of costs

Article 41

1. The arbitral tribunal, on its establishment, may request each party to
deposit an equal amount as an advance for the costs referred to in article 38,
paragraphs (a), (b) and (c).

2. During the course of the arbitral proceedings the arbitral tribunal may
request supplementary deposits from the parties.

3. If an appointing authority has been agreed upon by the parties or
designated by the Secretary-General of the Permanent Court of Arbitration at The
Hague, and when a party so requests and the appointing authority consents to perform
the function, the arbitral tribunal shall fix the amounts of any deposits or supplementary
deposits only, after consultation with the appointing authority which may make any
comments to the arbitral tribunal which it deems appropriate concerning the amount of
such deposits and supplementary deposits.

4. |If the required deposits are not paid in full within 30 days after the receipt
of the request, the arbitral tribunal shall so inform the parties in order that one or another
of them may make the required payment. If such payment is not made, the arbitral
tribunal may order the suspension or termination of the arbitral proceedings.

5. After the award has been made, the arbitral tribunal shall render an
accounting to the parties of the deposits received and return any unexpended balance

to the parties.
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